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Introduction 

In this Application for judicial review the Applicant, a sergeant of Police, seeks an order of certiorari in respect of a decision of the Public Service Appeal Board. The Applicant contends that the decision of the Respondent Board was inter alia unauthorized and contrary to law, in that the Respondent Board overruled the Applicant’s contention that the omission of the Commissioner of Police to comply with the Police Service Commission Regulations had the effect of nullifying previously completed disciplinary proceedings against the Applicant.

In this judgment the Court has considered whether procedural regulations contained in the Police Service Commission Regulations were mandatory of directory and whether an omission of the Commissioner of Police to comply with such regulations would vitiate the disciplinary proceedings, which ensued. 

Brief History of Proceedings

1. On 27th day of July 2006, the Applicant Errol Ramdatt filed an application under Part 56.3, CPR1 to apply for leave to apply for judicial review.

2. On the 8th day of August, 2006, the Honourable Justice Narine granted leave as sought. The Respondent is the Public Service Appeal Board established by s. 130, Constitution of Trinidad and Tobago2.    The orders is respect of which the applicant obtained leave to apply for judicial review were:

“i. 
An order of certiorari to bring into this Honourable Court and quash the decision of the Public Service Appeal Board made on or about the 23rd day of May, 2006 in dismissing the Claimant’s Appeal No. 6 of 2005 and affirming the order made by the Police Service Commission in relation to disciplinary proceedings against the Claimant.

ii. A declaration that the decision of The Public Service Appeal Board made on or about the 23rd day of May, 2006 in dismissing the Claimant’s Appeal No. 6 of 2005 and affirming the Order made by the Police Service Commission in relation to Disciplinary Proceedings against the Claimant is unlawful and accordingly, illegal and/or unreasonable and/or procedurally improper.”

3. Learned Attorneys-at-law have filed written submissions.   They have relied entirely on their written submissions and have made no oral arguments.

The Evidence

1. The totality of the evidence in this matter was contained in the affidavit, sworn and filed on the 27th day of July 2007 by the Claimant.

2. The Claimant alleged further that a warning notice issued under Regulation 84, Police Service Commission Regulations 3 of the requirement was signed by the Assistant Commissioner of Police and not by the Commissioner of Police.   This was contrary the requirement of regulation 84(1) of the Police Service Commission Regulations. The warning notice appears in the Record of Appeal, which was placed before the Respondent Board. The Record of Appeal is itself exhibited to the affidavit of the Applicant. The terms of the Notice were as follows:

“From:
Commissioner of Police

To:

No. 9538 Sergeant Ramdath

Date:

December 5, 2002

Subject:
Warning Notice

In accordance with Regulation 84 (1) of the Police Service Commission Regulations, Chapter 1:01, you are hereby warned that the following allegation has been made against you:-

Statement of Allegation

Offence against discipline to wit:

“Insubordinate Conduct”

Particulars of Allegation

You a Police Officer on Friday October 11th, 2002 at a meeting for Second Division Officers at the Solomon McLeod Theatre, Police Administration Building, Port of Spain, were insubordinate by words, act and demeanour to Assistant Superintendent Maharaj when after inviting you to raise any issue that you needed clarification on, you, in a loud tone of voice, in an aggressive manner gesticulating with your hands said to Assistant Superintendent Maharaj inter alia “All you call meh here to push thing down meh throat.”

3. The said Notice was signed by the Assistant Commissioner of Police, Mr. Winston Cooper.

4. The Claimant had been summoned to the office of the Assistant Commissioner of Police on 5th December 2002.   In the presence of Woman Police Inspector Mc Millan, he was served with the said Warning Notice as well as a Notice by which the Claimant was notified that Woman Police Inspector Mc Millan had been appointed by the Commissioner of Police to investigate the allegation made against the Claimant. The Claimant was also informed that he could submit a written explanation to her within seven (7) days.

5. By letter dated 5th December 2002, the Claimant submitted a written response to the Investigating Officer in which he categorically denied the allegation made against him.

6. By letter dated 16th June 2004, the Claimant was notified by the Police Service Commission that, having considered a report of the Investigating Officer, a disciplinary charge was being preferred against him.    The Claimant was requested to state in writing, within fourteen (14) days of receipt thereof, whether he admitted or denied the charge.    He was also notified that he was allowed to  include in his reply any explanation he wished to give.

7. By letter dated 7th July 2004, the Claimant was notified that the Police Service Commission had appointed a Disciplinary Tribunal to hear the evidence and to find the facts with respect to the said disciplinary charge preferred against him.    The Claimant was also notified, inter alia, of his right to be represented by his Staff Association or by an Attorney-at-Law and to call witnesses and to produce evidence.

8. At the hearing before the Disciplinary Tribunal, the Claimant was represented by A.S.P. Stephen Williams.

9. By its Report dated 14th March 2005, the Disciplinary Tribunal submitted to the Police Service Commission for its consideration its Findings of Fact and Expression of Opinion.    The Tribunal found, inter alia, that the charge of insubordinate conduct against the Claimant was proved on a balance of probabilities.

10. By letter dated 20th April 2005, the Claimant was notified that the Police Service Commission had considered the report of the Disciplinary Tribunal and found him guilty of the disciplinary charge and gave the Claimant an opportunity to submit representations on the issue of the penalty to be imposed upon him.

11. The Claimant did not respond to the Police Service Commission and by letter dated 25th July 2005, the Claimant was notified that the Police Service Commission had decided to reprimand him and he was thereby reprimanded.

12. By Notice of Appeal dated 5th August 2005, the Claimant appealed against the decision of the Police Service Commission.

13. At the hearing of the appeal before the Respondent, the Claimant argued the   following grounds of appeal:

(i) The decision of the Tribunal was against the weight of the evidence;

(ii) The essential elements of the disciplinary offence laid against him were not proved;

(iii) With leave of the Respondent, that the proceedings were a nullity, since the warning notice and the letter by which the Investigating Officer was appointed were signed, not by the Commissioner of Police, but by Mr. Winston Cooper, an Assistant Commissioner of Police;

(iv) That the decision of the Commission should be quashed and the penalty set aside.

14. By its Judgment dated 23rd May 2006, the Respondent/Board dismissed the Appeal and affirmed the order made by the Police Service Commission reprimanding the Claimant.

15. The Respondent/Board delivered a written judgment on the 23rd day of May 2006 dismissing the Claimant’s appeal from the decision of the Police Service Commission. The impugned decision is set out in the written judgment of the Respondent/Board.
16. No affidavit was filed in opposition to the Claimant’s affidavit. There was no cross-examination.

Laws and Submissions

Police Service Commission Regulations Chap. 1:013

The provisions of Regulation 84 are set out below:

“84.    (1)
Where a report or allegation is received from which it appears that a police officer may have committed an offence, the Commissioner shall, in addition to making a report as required by regulation 77, concurrently warn the police officer in writing of the report or allegation and shall forthwith refer the matter to an investigating officer appointed by him.

(2) The investigating officer shall hold an office higher than that of the officer against whom the allegation has been made.

(3) The investigating officer shall, within three days of his appointment, give the police officer a written notice specifying the time, not exceeding seven days, within which he may, in writing, give an explanation concerning the report or allegation to the investigating officer.

(4) The investigating officer shall request those persons who have direct knowledge of the alleged offence to made written statements within seven days of the receipt of the request for the information of the Commission.

(5) The investigating officer shall, with all possible dispatch, but not later than twenty-one days from the date of his appointment, forward to the Commission, for the information of the Commission, the original statements and all relevant documents, together with his own report on the particular act.

(6) The Commission, after considering the report of the investigating officer and any explanation given under subregulation (3), shall decide whether the police officer should be charged with an offense and if the Commission decides that the police officer should be so charged, the Commission shall, as soon as possible, cause the police officer to be informed in writing of the offence with which such police officer is charged, together with such particulars as will leave the police officer under no misapprehension as to the precise nature of the alleged offense.

Authorities Referred to on behalf of the Claimant

1. Rv. Chief Constable of Greater Manchester Police exp. Lainton [2000] 1.C.R. 13244
In this case, the Court of Appeal [U.K.] considered whether the Assistant Commissioner of Police had been empowered to grant an extension of a probationary period pursuant to a regulation which conferred such power on the “… Chief officer of police …”

The Court of Appeal unanimously decided that the powers of the Commissioner of Police could not be delegated to the Assistant Chief Constable.


In Lainton4, the Court of Appeal held: 

“… where the exercise of a discretionary power was entrusted to a named officer, another officer could not exercise that power in his stead in the absence of express statutory provision for the appointment of a deputy, unless the administrative convenience of allowing a deputy or subordinate to do so very clearly outweighed the desirability of maintaining the principle that the officer designated by statute should act personally…”

In Lainton4, the Court of Appeal quoted the learned authors of de Smith, Woolf and Jowell, Judicial Review of Administrative Action (5th ed.).

The Court of Appeal also quoted Lord Steyne in Rv. Solicitors Complaints Bureau Exp. Curtin (1993) 6 Admin. L.R. 657 at 666:

“… one must not elevate the idea of delectus personae, which is sometimes called the presumption of deliberate selection to become an independent normative principle of statutory construction which will readily give way to indications of contrary intent…”5

2. The Queen on the application of W.H. Smith Ltd V Croydon Justices [2001] E. H. L. R. 12.

In this case, the solicitor for the Croydon London Borough Council purported to lay an information on their behalf. It was contended that the information should have been laid by a duly appointed inspector. The Court once again quoted the learned authors of De Smith, Woolf and Jowell and held that there was nothing to justify the inference that there should be a power to delegate.    Justice Elias then said:

“… on the contrary, where one is dealing with the institution of criminal proceedings then … if delegation  is ever permissible, it would need a very strong administrative inconvenience… to infer that there was a power to delegate authority which Parliament has laid specifically on a named individual…”6

3. Carltona v Commissioner of Works7 [1943] 2 All E.R. 560

In Carltona7, the Court of Appeal considered inter alia the validity of a notice issued by the Commissioner of Works for the requisition of the appellants factory. It was common ground that the notice was signed by a “Mr. Morse” on behalf of the Commissioner of Works.

Lord Greene, M.R. said at p. 562:

“In the administration of government in this country, the functions which are given to ministers… are functions so multifarious that no minister could ever personally attend to them…It cannot be supposed that this regulation meant that in each case, the minister in person should direct his mind to the matter. The duties imposed upon ministers and the powers given to ministers are normally exercised under the authority of the ministers by responsible officials of the department … Constitutionally the decision of such an official is … the decision of the minister … The whole system of departmental organization and administration is based on the view that the Ministers being responsible to Parliament will see that important duties are committed by experienced officials…”8

4. General Council of Medical Education and Registration of the United Kingdom v Dental Board of the U.K.9
The question which the Court considered in the above case was whether the General Medical Council can exercise statutorily conferred duties by a committee exercising its disciplinary powers over dental practitioners.

Luxmore, J set out the provisions of sections 13 and 15 of the Dentists Act 1878 and said at p. 45 of the Report:

“ It seems plain on the true construction of the last mentioned section … that there is no power under the 1878 Act enabling the General Council to delegate the exercise of its disciplinary powers to any Committee.”10

5. Rv. Skinner [1968] 2 QB. 700 11.

In Rv. Skinner, the Court of Appeal (UK) Criminal Division considered whether the Secretary of State was authorized to delegate his authority to approve a breath test under the Road Safety Act of 1967.   The Court of Appeal applied the principle enunciated by Lord Greene, M.R. in Carltona v. the Commissioner of Works 7 and dismissed the appeal.

6. Metropolitan Borough and Town Clerk of Lewisham v. Roberts12 [1949] 2 K.B. 608, which upheld the principle in Carltona.

7. Rajah Ratnagopal v. AG [1970] A.C. 97413.   In Ratnagopal, the Appellant had been found guilty of contempt by a commissioner appointed by the Governor-General of Ceylon under the Commission of Inquiry Act of Ceylon.

The Privy Council allowed the appeal and held that the commissioner’s warrant of appointment was invalid since by the terms of the actual warrant of appointment,  the commissioner was entrusted with deciding what tenders and what contracts were required to be inquired into so that the scope of the enquiry was left in the discretion of the commissioner.

Lord Guest, on behalf of the Board observed that under the terms of the warrant the commissioner was entrusted with the discretion to decide “… what contracts required to be enquired into …”   This was so in spite of the mandate of the statute which empowered the Governor-General to commission an enquiry which “in the opinion of the Governor-General” will be in the interests of the public welfare.

8. Nelms v. Roe [1969] 3 All ER 137914
In Nelms v. Roe, the Defendant was charged with failing to give information as to the identity of a driver.   The Defendant had received a notice under s. 232 of the Road Traffic Act 1960.    By the statutory provision, the Notice ought to have been signed by or on behalf of the Chief Officer of Police.

In this case, it was signed by an Inspector of Police.    The Defendant contended that the notice was invalid because the inspector had no delegated authority.

The appeal was allowed and it was held that there was implied delegated authority to the superintendant.

Lord Parker CJ re-stated the Carltona principle, but expressed his reservations as to whether the principle should be extended.   At p. 4, Lord Parker CJ said:

“I feel grave difficulties in extending that well-known principle to a case such as this.”

Lord Parker based his decision on the doctrine of implied delegated authority:

“… Superintendent Williams was by reason of his position not the alter ego of the Commissioner but merely had implied delegated authority by reason of his position from the commissioner…”


Later on p. 4, Lord Parker continued:

“I have come to the conclusion that in this case it would be proper to infer that the delegation which I find exists from the Commissioner to Superintendent Williams includes power for him to get a person… to deal with the matter…”

9. Corporal Holder v. Police Service Commission HCA # 2581/9315
In February, 1993, Corporal Holder led some one hundred and fifty officers in a march around the Red House.

Their purpose was to show support for the appointed Commissioner of Police and to protest the appointment of a foreigner to the post.

Notices under Regulation 84 (1), Police Service Commission Regulations were served on the police officers including Corporal Holder.   By the notice in question, Corporal Holder was informed that an investigating officer had been appointed to investigate “allegations of discreditable conduct contrary to Regulation 163 (2) (a) consisting of taking part in a public march or demonstration.”

At p. 8 of the Unreported Judgment, Justice Bharath considered the ground that there had been non-compliance with Regulation 81 (1) of the Police Service Commission Regulations.  Corporal Holder contended, through his attorneys-at-law, that the alleged failure to comply with Regulation 81 vitiated the hearing and determination of the charge laid under Regulation 163 (2) (c).

At p. 8 of the Unreported Judgment, the learned Judge set out the applicable learning:

“Where it is claimed in Judicial Review proceedings that failure to carry out procedural requirements vitiates the proceedings, it is necessary for the Court to consider (1) the scheme, object and the importance of any requirement; (2) whether it is strictly or substantially carried out; (3) the prejudice to the Applicant and whether it is such as to cause unfairness or breach of natural justice amounting to miscarriage of justice.   If the Court finds that there was substantial compliance and the objectivity of the requirement was achieved and no or no substantial prejudice has occurred to the Applicant, then the Court would treat compliance as to purpose as mandatory and achieved and no strict compliance otherwise as directory or that the requirement is directory and non-compliance not fatal.   As Edoo J. said in Jones and Others vs. Solomon (1988) 41 WIR 299 at page 310, disobedience can be considered an irregularity and not render the proceedings void or a nullity.

The approach to procedural requirements is discussed in Wade on Administrative Law 6th Edition at page 245 and Supperstone and Goodie on Judicial Review pages 139-142.   I shall only quote relevant parts of Wade and Supperstone to demonstrate the approaches of the Court.   In Wade at pages 245, 246 and 247, the author discusses mandatory or directory conditions as follows:

“Acts of Parliament confirming power on public authorities very commonly impose conditions upon procedure, for example, by requiring that a notice shall be served or that action shall be taken within a specified time or that the decision shall state reasons.   If the authority fails to observe the condition, is it ultra vires?    The answer depends on whether the condition is held to be mandatory or directory.    Non-observance of a mandatory condition is fatal to the validity of the action but if the condition is held to be merely directory, its non-observance will not matter for this purpose.

In other words, it is not every omission or defect which entails the drastic penalty of invalidity.   The distinction is not quite so clear cut since the same condition may be both mandatory and directory – mandatory as to substantial compliance but directory as to strict compliance.    The Court may readily find reasons for overlooking trivial or unimportant regulations.    Sometimes the legislation makes it plain what the effect of non-observance is to be but more often it does not and then the Court must determine the question…   It is to be settled by looking at the whole scheme and purpose of the Act … weighing the importance of the condition the prejudice to private rights and the claims of the public interest … It is possible for whole areas of statutory law to be treated as merely directory.   This has been held in respect of the Prison Act 1952 and the whole of the Prison Rules made under it …    Yet the same Rules have been treated as enforceable in determining a prisoner’s right to correspondence with his solicitor and to made an application to Court and to receive prompt notice of a disciplinary charge …”

In Supperstone and Goodie on Judicial Review 1992, under “Failure to Comply” at page 139 of Chapter 7, the author says that where Parliament does not specify the effect of non-compliance, the Court must decide.    To avoid trivial breaches invalidating decisions, they have drawn a distinction between mandatory and directory provisions.    He said:

“The classic test is laid down by Lord Penzance in Howard vs. Boddington 1877 2 PD 203, 211.    There he indicated the whole scope and purpose of the enactment must be taken into consideration as well as the importance of the provision disregarded and its relation to the general object to be secured by the Act.

Ultimately, as Lord Hailsham recognized in the London and Clydesdale case, the Court will make a distinction as to what achieves justice in the particular case …   In Coney vs. Coney (1975) 1 AER 979 the Court had held lack of prejudice, triviality of the breach and the public inconvenience that might result from treating the decision as a nullity were also factors to take into account in determining whether the provision was mandatory or directory.” 

Cases Referred to only by the Respondent

1. Howard & Others  v. Bodington16 (1876-77) L.R. 2 P.D. 203

The facts of Howard v. Bodington16 are very different from the instant case.   Essentially those facts concerned compliance with the Public Worship Regulations, 1874.    The case has however been useful in so far as it provides guidance in assessing whether statutory provisions are mandatory or directory.    At p. 210, Lord Penzance said:

“There may be many provisions in Acts of Parliament, which although they are not strictly obeyed, yet do not appear to the Court to be of that material importance to the subject matter to which they refer, as that the legislature could have intended that the non-observance of them should be followed by a total failure of the whole proceedings.    On the other hand there are some provisions in respect of which the Court would take an opposite view and would feel that they are matters which must be strictly obeyed otherwise the whole proceedings that subsequently follow must come to an end …”17

Lord Penzance mentioned the cases to which he had been referred and then expressed his agreement with the conclusion to which Lord Campbell had come in Liverpool Borough Bank v. Turner 29 L.J. (Ch.) 827.    Lord Penzance quoted Lord Campbell thus:

“No universal rule can be laid down for the construction of statutes, as to whether mandatory enactments shall be considered directory only or obligatory with an implied nullification for disobedience.   It is the duty of courts of justice to try to get at the real intention of the legislature by carefully attending to the whole scope of the statute to be construed…”18


Lord Penzance continued:

“I believe as far as any rule is concerned, you cannot safely go further than that in each case you must look to the subject matter, consider the importance of the provision that has been disregarded and the relation of that provision to the general object intended to be secured by the Act; and upon review of the case in that aspect decide whether the matter is what is called imperative or only directory …”18

2. Coney v. Choyce and Others [1975] 1 All ER 97919
In Coney v. Choyce19, the managers and governors of three voluntary schools submitted proposals to the secretary of State for the alteration of ages of pupils eligible for admission.    The managers and governors claimed to have given public notice as required by s. 13 (3) of the Education Act 1944.

“The managers or governors shall forthwith give public notice of the proposals in the prescribed manner…”

The Plaintiffs, as parents of children who will be affected by the proposals argued that the defendants had failed to give the prescribed public notice in the prescribed manner.

The manner of giving public notice had been set out by Regulations, which included “(d) in such other manner, if any, as appears … to be desirable for giving publicity to the notice…”

Counsel for the Plaintiff submitted that if one single breach of the regulations be proved then the approval of the Secretary of State would be nullified.

At p. 988, Templeman J (as he then was) quoted de Smith’s Judicial Review of Administrative Action, where the learned authors alluded to situations in which Parliament omitted to specify the consequences which follow failure to satisfy formal prescriptions.   Templeman J (as he then was) went on to quote De Smith as follows:

“The Courts must therefore formulate their own criteria for determining whether procedural rules are to be regarded as mandatory …   The whole scope and purpose of the enactment must be considered and one must assess the importance of the provision that has been disregarded and the relation of that provision of the general object intended to be secured by the Act …”

“Although nullification is the natural and usual consequence of disobedience, breach of procedural or formal rules is likely to be treated as a mere irregularity if the departure from the terms of the Act is of a trivial nature, or if no substantial prejudice has been suffered by those for whose benefit the requirements were introduced…”20


At p. 990 of the report, Templeman, J stated his decision:

“In my judgment if one approaches the present problem on general principles the 1968 regulations are directory.”21

3. Rv. Birmingham Justices Crim. L.R. [2003] 3722
In this case the Chief Constable issued an internal memorandum authorizing all operational command unit commanders to apply for anti-social behaviour orders and to exercise all ancillary powers in connection with those applications.

It was submitted that proceedings were null and void because of fundamental irregularities of procedure, namely that the consultation had to be carried out by an officer not lower than the rank of superintendant.

It was held that it was open to the Chief Constable to delegate or devolve to any officer or officers judged suitable by him the functions under Crime and Disorder Act:

“One could readily infer that when Parliament conferred functions on a chief officer of police, all but the most important were likely to be delegable…”23

It is once again clear, that the critical factor was the interpretation of the legislation:

“There was nothing in the legislation which enabled the court to set a limit of such specificity as requiring delegation solely to the commander …”23

Reasoning and Decision

1. By his application for judicial review, the Claimant impugns the decision of the Public Service Appeal Board to dismiss his appeal and to reaffirm the order of the Police Service Commission.

2. The grounds relied on by the Claimant include procedural impropriety, breach of a legitimate expectation and irrationality.   It is in my view, fair to say, however, that the submissions on behalf of the Claimant made no reference to the grounds of procedural impropriety or irrationality. Arguments on behalf of the Claimant were concentrated on the contention that there had been non-compliance with Regulation 84 of the Police Service Commission Regulations3 and that all subsequent proceedings were thereby rendered null and void.

3. The instant application for judicial review has been made in respect of the decision of the Public Service Appeal Board and not of the Police Service Commission, the body charged by the Constitution with authority to exercise disciplinary control.

4. The main ground relied on by the Claimant is that the decision of the Public Service Appeal Board was unauthorized and contrary to law by rejecting the Claimant’s argument that non-compliance with Regulation 84 rendered the entire proceedings null and void.

5. The provisions of Regulation 84 have been set out supra.    There is no dispute that the warning notice, which is required by Regulation 84 to be signed by the Commissioner of Police, was in fact signed by an officer holding the post of Assistant Commissioner of Police.    There is also no dispute that the appointment of the investigating officer had been signed by the very Assistant Commissioner of Police and not by Commissioner of Police, himself.

6. It is therefore undisputed that there had been literal non-compliance with Regulation 84.  The issues which therefore arise for my consideration are two-fold:

· Whether the admitted non-compliance results in the entire proceedings becoming null and void.

· If so, whether the decision of the Public Service Appeal Board can thereby be vitiated on the ground of that the decision was unauthorized and contrary to law.

7. In the Carltona7, Lord Greene M.R. recognized that in the system of Parliamentary government the duties imposed on Ministers of Government are normally exercised under the authority of Ministers of Government by responsible officials of that department.

8. The scope of this principle was restricted in Nelms v. Roe14, in which Lord Parker CJ rejected the theory that a Superintendent of Police as a subordinate police officer acted as the alter ego of the Commissioner of Police.

9. Nevertheless Lord Parker, CJ resolved the issue in Nelms v. Roe14 by employing the theory of implied delegation.   The Superintendent of Police could not be regarded as the alter ego of the Commissioner.    Nevertheless, the Superintendent held an implied delegated authority, which he could further delegate with the implied authority of the Commissioner of Police.

10. In my view therefore, it was entirely permissible for the Public Service Appeal Board to hold that the Assistant Commissioner when he signed the warning notice, was acting under the implied delegated authority from the Commissioner of Police.

11. Even if I am wrong in the foregoing conclusion, it must be considered whether non-compliance will result in the nullification of the entire proceedings.

12. In my view the authorities are clear.   Where there is legislative prescription for steps of a procedural nature and where the legislation in question omits to prescribe consequences for failure or omission to comply with the prescribed steps, the Court must consider the scope and purpose of the enactment in question and decide whether the prescribed procedural step was mandatory or directory.    See Coney v. Choyce19 Supra.

13. In so doing the Court is required to weigh the importance of the procedural step, the prejudice to private rights and the claims of the public interest.   See Corporal Holder v. Police Service Commission15.

14. It is therefore necessary to consider the relative importance of the warning notice at Regulation 84 in the scheme of the Regulations, as well as the resulting prejudice to the Claimant’s rights.

15. At p. 6 of their judgment, the Public Services Appeal Board considered the contention of that the entire proceedings were a nullity.   In summarizing the argument for the Claimant, the Public Service Appeal Board wrote at paragraph 14:

“… it was contended by attorney for the appellant that the disciplinary proceedings were a nullity as the warning notice and the letter of appointment of the Investigator were signed by ACP Cooper and not by the Commissioner of Police himself …”

16. In the Police Service Commission Regulations3 provisions relating to disciplinary procedure are set out at Chapter VIII.

17. The first step prescribed by the Regulations may be found at Regulation 77(1), where the Commissioner of Police, upon receiving a report or allegation that a police officer has committed an offence “… shall forthwith report the matter to the Director (of Personnel Administration) for the information of the Commission.3”
18. Upon receiving the report contemplated by Regulation 77 (1)3, the Commission is required to consider the report and is thereafter empowered to institute disciplinary proceedings.

19. The Regulations require that at the time which the report is made, the Commissioner shall “… concurrently warn the police officer in writing and shall forthwith refer the matter to an investigating officer …”3
20. It is clear, according to the scheme of the Regulations, that the disciplinary charge is instituted by the Police Service Commission, upon the report of the Commissioner of Police.

21. It is the purpose of Regulation 84(1)3 is to notify the police officer in question of the charge which he has to answer.     This is of course to satisfy one of the entrenched requirements of natural justice that a person charged should be notified of the charge which he has to meet.

22. In my view the notification is critical.   If no notice had been given, in my view, there would have been a serious breach of natural justice in respect of the Claimant.

23. This however has not occurred in the case before me.    What has transpired is that a high-ranking officer has purportedly signed on behalf of the Commissioner a document which, by its title emanates from the Commissioner.    It is in my view clear that ACP Cooper was acting under the authority of the Commissioner of Police in signing both the warning notice and the appointment of the investigating officer.   In my view there had been substantial compliance with Regulation 84.3
24. Moreover, no prejudice accrued to the Claimant.    He proceeded to make a written statement, as he is allowed to do under Regulation 84 (4)3.    He also proceeded to defend himself before the disciplinary tribunal and before the Public Services Appeal Board.

25. In my view, insistence that the Commissioner of Police and not the Assistant Commissioner of Police sign the notice and the appointment of the investigating officer is to insist on distinctions of trivial importance.    The insignificant proportion of the distinction is underscored by the fact that the Claimant did not reckon it expedient to raise it at the time when he received the warning notice.   It was open to him at that time to seek judicial review, to have the proceedings stayed and to have the notice declared a nullity.     This was an option which he declined.    His attempt to challenge the signatory of the warning notice at this stage suggests that he is attempting to revive a spent issue simply to prolong the possibility of his being vindicated.

26. It follows that I have come to the conclusion that the signature of ACP Cooper for the Commissioner of Police substantially complied with Regulation 84 (1) and that the decision of the Respondent was neither unauthorized nor contrary to law.

27. In my view the undisputed facts of this case fail to support any of the other grounds set out in the application.   The application ought to be and is hereby dismissed.    The Claimant is ordered to pay the costs of the Respondent fit for advocate attorney-at-law.

Dated the 1st day of June, 2007.

………………………………..

Mira Dean-Armorer

Judge
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