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Introduction

1. The decision which is being challenged in this application, is the decision of the Respondent, who is the Minister of Labour and Small and Micro-Enterprises to extend the time prescribed by s. 51 (3) of the Industrial Relations Act1 “the IRA” for the PSA to refer a dispute between the association and the Applicant concerning the dismissal of Boysie Seuradge Singh.

2. The Industrial Relations Act1 stipulates that such a dispute should be referred to the Minister within six months from the date on which it first arose.

3. The dispute allegedly arose in May, 1999 between the Applicant, a body corporate, whose main business is the transport of gasoline, gas and oil and Boysie Seuradge Singh who had been a member and shareholder of the Applicant.    Mr. Seuradge Singh was suspended from duty, with effect from 18th May, 1999 and his services were eventually terminated.

4. Following the dismissal of Mr. Seuradge Singh, the Public Services Association “the PSA” made an abortive attempt at negotiating on his behalf between October, and November 1999.   In March 2000, the PSA purported to refer the dispute to the Respondent.   The attempt of the PSA was some four months later than the time stipulated by s. 51 (3) of the IRA.1
5. The lateness of the referral was brought to the PSA’s attention in letters dated 17th April, 2000 of the Permanent Secretary of Ministry of Labour and Cooperatives “the Ministry”.

6. The evidence does not indicate whether the PSA responded to the Ministry’s reference to s. 51 (3) of the IRA1.   However, by a letter dated 8th August, 2002, apparently in reply to an application by the PSA, the Permanent Secretary of the Ministry of Labour and Co-operatives requested that the PSA supply reasons for its delay in reporting the alleged dispute.    The Permanent Secretary of the  Ministry of Labour and Co-operatives also stipulated a deadline by which the information should be supplied.

7. The PSA failed to comply with the deadline.   By this time the designation of the Ministry of Labour and Co-operatives had been changed to the Ministry of Labour and Small and Micro Enterprise Development “the Ministry.”   The Permanent Secretary of the Ministry imposed a further deadline of 18th October, 2002.  It was clearly stated that the latter deadline was being imposed in respect of a request for information “… so that the request for an extension of time can be properly processed …”
8. By letters dated 27th March, 2003 and 29th April, 2003, the Permanent Secretary of the Ministry forwarded the PSA’s request for an extension of time to the Applicant.    The Permanent Secretary’s letter specifically requested:

“Any comments and or objections you (the Applicant) may have to the Union’s request for an extension of time …”

9. Mr. K. Neebar, attorney-at-law for the Applicant complied with the Permanent Secretary’s request in a letter dated 14th May, 2003.    In this letter, attorney-at-law for the Applicant sought to place on record “… that the society strongly objects to the Union’s request for an extension to time.”
10. The evidence does not indicate whether there ever had been a reply to the letter of 14th May, 2002.   However, in December 2005, according to the affidavit evidence of Deonath Khudhan, Mr. Neebar, attorney-at-law for the Applicant visited the Ministry on an unrelated matter.   During this visit, according to the evidence before the Court, an officer of the Ministry told Mr. Neebar that the dispute had been accepted by the Respondent.

11. The oral, informal information triggered enquiries on the part of the Applicant.    Attorney-at-law for the Applicant made a request by letter dated 7th February, 2006.    The Permanent Secretary of the Ministry replied to the request for information in a letter of 7th August, 2006.   By that letter, the Permanent Secretary of the Ministry, confirmed that the Minister had granted an extension of time to the PSA for the referral of the dispute.

12. The Applicant sought leave to apply for judicial review on 3rd November, 2006.

Procedural History

1. The Applicant filed its application for leave pursuant to Part 56.3 of the CPR2 on 3rd November, 2006.

2. The Honourable Justice Narine granted leave without an oral hearing on 7th November, 2006.

3. The Applicant applied for an administrative order pursuant to Part 56.7, CPR2 on 15th December, 2006.

4. The Respondent filed its notice of application to set aside leave on 6th February, 2007.

5. The application to set aside the grant of leave was based solely on the ground of the Applicant’s delay in seeking judicial review.

The Issue:

The issue which arises for my determination is whether leave ought to be set aside at this stage, on the ground that the Applicant has failed to act promptly or has unduly delayed in making its application for judicial review.

Law

1. In the case of Sanatan Dharma Maha Sabha v. the Honourable Patrick A.M. Manning3, the learned Justice of Appeal Kangaloo considered and outlined the law relating to the power of the High Court to set aside the ex-parte grant of leave to apply for judicial review.

In that case, leave had been granted by the Honourable Justice Gobin on an ex-parte application.    The Honourable Justice Jones granted an order setting aside the ex-parte grant of leave.   

In Sanatan Dharma Maha Sabha v. Patrick Manning3, Kangaloo, JA cited and relied on the ruling of Lord Justice Bingham in Rv. Secretary of State for Home Department exp. Chinoy (1991) Times Law Report 189 (Divisional Court)4.   Kangaloo, JA, in the course of his judgment extracted four (4) principles from the judgment of Bingham, LJ.

The first principle related to the nature of the ex-parte order.   Kangaloo JA at p. 11 of 17 quoted Lord Bingham thus:

“It is a principle of law that an order made against a party in his absence should be capable of being set aside by him if he can demonstrate reasons why the order should not have been made …”


At p. 11 of 171, Kangaloo, JA identified the second principle:

“Secondly Bingham is of the opinion that there is jurisdiction to set aside not only when there is non-disclosure … but also when the Court on the inter partes hearing, is satisfied that the leave is one that plainly should not have been granted …”

At p. 11 of 17, Kangaloo, JA identified the third principle enunciated by Lord Bingham as follows:

“Thirdly, Bingham, LJ. warns that the procedure to set aside leave should be invoked very sparingly …”

A policy consideration underlies the Court’s sparing use of the discretion to set aside ex-parte grants of leave.    At p. 4, Lord Bingham, wrote:

“It would be an entirely unfortunate development if the grant of leave ex-parte were to be followed by applications to set aside inter partes which would then be followed, if the leave were not set aside, by a full hearing.   The only purpose of such a procedure would be to increase costs and lengthen delays, both of which would be regrettable results…”4


As the fourth principle, Kangaloo, JA quotes5 Lord Bingham:

“I have also to remind myself of what I have already stated that unless the issue is a very clear one indeed, it would be quite wrong to set aside the leave which has been granted …”6

The issue which is left to be considered is whether it could be said that there is no doubt that the application would not ultimately succeed.

At p. 12 of 17, Kangaloo JA summarized the approach of Lord Bingham thus:

“The approach of Bingham LJ in Chinoy was to examine the issue of law raised by the applicant to see whether it could ultimately succeed on the substantive motion for judicial review and because the learned judge was in no doubt that the application could not ultimately succeed he set aside leave …”6

Delay

1.
Section 11 of Judicial Review Act 7provides:

“(1)
An application for judicial review shall be made promptly and in any event within three months from the date when grounds for the application first arose unless the Court considers that there is good reason for extending the period within which the application shall be made.

(2) The Court may refuse to grant leave to apply for judicial review if it considers that there has been undue delay in making the application and that the grant of any relief would cause substantial hardship to or substantially prejudice the rights of any person or would be detrimental to good administration.

(3) In forming an opinion for the purpose of this section, the Court shall have regard to the time when the applicant became aware of the making of the decision and may have regard to such other matters as it considers relevant.

(4) Where the relief sought is an order of certiorari in respect of a judgment order conviction or other decision, the date when the ground for the application first arose shall be taken to be the date of that … decision.”7
In the instant case, the Applicant challenges the decision of the Minister to extend the time for referring dispute.   It is the contention of the Respondent that by s. 11 (4), of the Judicial Review Act7, time must be taken to begin running from the date of the decision, the 31st July, 2006.

The issue of delay in seeking leave to apply for judicial review was considered in the case of Fishermen and Friends of the Sea V Environmental Management Authority8.

Justice Bereaux, whose first instance decision received the approval and endorsement of their Lordships at the Judicial Committee of the Privy Council, wrote at p. 11 of 21:

“The governing provision is s.11 (1) of the Judicial Review Act which replaces Order 53 rule 4(1), although its effect is substantially the same …   The section borrows heavily from o. 53 r. 4 (1) of the English Supreme Court Rules and s. 31 (7) of the Supreme Court Act, 1981 of England …”8

Justice Bereaux identified the two leading English cases that is to say Rv. Stratford on Avon District Council and Anor. Exp. Jackson [1985] 7 WLR 1319 and Rv. Dairy Produce Quota Tribunal Exp. Caswell [1990] 2 A.C. 738.    Four principles were extracted therefrom.   Two of those principles are relevant for the purpose of this decision

“… (2) It is an essential requirement that an application should be made promptly and whenever there is failure to act promptly or within three months there is undue delay …

     (4)
If there is good reason for extending time, the Court may grant an extension.    But even if the Court considers that there is good reason, it may still refuse leave if the granting of the relief sought would be likely to cause hardship or prejudice or be detrimental to good administration.”10

At p. 14 of 21 of his judgment, Justice Bereaux observed of the case before him:

“There is no contest that the application is outside the three month period and that consequently there has been undue delay.   The question is whether there is good reason for extending the time.”11

In this latter regard, the case before me is distinguishable from Fishermen and Friends of the seas.8    The issue which engages my attention is not whether time should be extended, but whether the Court should set aside an ex-parte grant of leave.

However the Court has found the reasoning of Justice Bereaux useful in so far as the learned first instance Judge considered what was the appropriate time from which the three month time limit should run.    At p. 15 of 21, Justice Bereaux alluded to an incident which “raised the suspicions of Mr. Aboud”, a key player in the Applicant, Fishermen and Friends of the Sea.    The learned Judge was of the view that it was “… quite reasonable for Mr. Aboud to have sought confirmation in order to initiate legal action …”8

At p. 15 of 21, the learned Justice Bereaux continued:

“The question is whether the applicant ought to have proceeded with more expedition in bringing the application to court.  The imposition of the three month limit although itself not a low water mark for promptness is a recognition by Parliament of the need to proceed with dispatch when challenging the decisions of public bodies …”8


Justice Bereaux continued:

“knowledge of the decision however is a critical factor is the initiation of action …”8

In respect of the facts before him Justice Bereaux observed that even by the letter of 14th February, 2002, “… there was no categorical statement to Mr. Aboud …”    At p. 16 of 21, Justice Bereaux concluded:

“It would have been important for the applicant to have obtained specific confirmation before proceeding further …”7

The Substantive Application

Section 51 (1) and (3) of the Industrial Relations Act1 provides:

“51.
(1)
Subject to this section, any trade dispute, not otherwise determined or resolved may be reported to the Minister only by –

(a) the employer;

(b) the recognized majority union;

(c) where there is no recognized majority union any trade union, of which the worker or workers who are parties to the dispute are members in good standing,

and, subject to section 11(b) and 19, such persons only shall for all the purposes of this Act be treated, respectively, as parties to a dispute; and the Minister shall acknowledge receipt of any such report and deal with it in accordance with this Act and the regulations.


(3)
A trade dispute may not be reported to the Minister if more than six months have elapsed since the issue giving rise to the dispute first arose, save that the Minister may, in any case where he considers it just, extend the time during which a dispute may be so reported to him.”

Reasoning and Decision

1. In this matter, the Respondent has applied for the Court’s order to set aside the ex-parte order by which Justice Narine had granted leave to the Applicant to apply for judicial review.

2. In applications of this kind I am guided by the authoritative pronouncement of Kangaloo, JA in Maha Sabha v. Patrick Manning2 that the Court, though invested with the power to set aside an ex-parte order, is required to exercise its power sparingly.

3. There are two situations in which the Court will exercise its power:

· in the event of material non-disclosure; and

· where it is clear that the grant of leave was plainly unjustified.

4. In Maha Sabha v. Patrick Manning3 Justice Kangaloo outlined the approach of Bingham LJ in Chinoy thus:

“The approach of Bingham, LJ … was to examine the issue of law raised by the applicant to see whether it could ultimately succeed on the substantive motion for judicial review … and because the learned judge was in no doubt that the application could not succeed he set aside the leave …”6

5. The focal point of this Application is the decision of the Minister to exercise the discretion granted to him to extend time for the referral of a dispute to the Ministry.    The Minister’s discretion is exercised under s. 51 (3) of the IRA.1
6. In its application for judicial review, the Applicant seeks a declaration that the decision of the Honourable Minister was “… unreasonable, and/or unlawful … illegal …”   Thus the Applicant has cited and relied on the three classic Diplock categories in support of its application for judicial review.

7. At this stage of the proceedings, the Court has heard arguments only in respect of the application to set aside leave.    The Respondent has as yet neither waived nor exercised his right to file affidavits in opposition to the Applicant’s affidavit.   At this stage of the proceedings, the Court has at best a superficial appreciation of the application.    In my judgment, it would be contrary to the authority of Lord Bingham and certainly not a sparing use of the Court’s power to shut out arguments in respect of irrationality and illegality without hearing arguments thereon.

8. The Court is therefore left to consider whether the grant of leave was “plainly unjustified” on account of the delay of the Applicant in commencing proceedings.

9. Where there has been undue delay in commencing proceedings, the Court may, on the authority of the decision of Kangaloo, JA in Maha Sabha v. Prime Minister3, set aside the ex-parte grant of leave.

10. This Court will then proceed to consider whether having regard to the available evidence, there has been undue delay.

11. The chronology of events which preceded the Applicant’s approach to the Court for leave to apply for judicial review are:

· December 2005:
Attorneys-at-law Mr. Neebar visited the Ministry on an unrelated matter and received informal information that time had been extended for the referral of the dispute.

· February 7th, 2006:
Attorney-at-Law for the Applicant wrote to the Permanent Secretary, Ministry of Labour.

· August 7th, 2006:
The Permanent Secretary, Ministry of Labour responded to the request of Attorney-at-Law, Mr. Neebar.   In this letter the Permanent Secretary confirmed that the Minister had extended time under s. 51 (3) of the Industrial Relations Act.

12. The February, 2005 letter of Mr. Neebar was exploratory.   It fell short of an express request for confirmation of the earlier oral information.    It is clear however that the letter of 7th February, 2006 was designed to seek some insight into the Minister’s reasons for acting as he did.

13. The information which Mr. Neebar sought was not forthcoming until August 7th  2006.   

14. In my judgment, the reasoning of Justice Bereaux in FFS v. EMA7 is useful and applicable to the case before me.

15. Boysie Seuradge-Singh had been dismissed since the middle of the year 1999.   Sporadic attempts had been made by the PSA to have the matter referred to the Minister.   

16. The PSA’s approaches to the Minister were brought to the attention of the Applicant in several letters from the Permanent Secretary of Ministry of Labour and Co-operatives and of its successor, the Ministry of Labour and Small and Micro Enterprises.   In the Applicant’s letter of the 14th May, 2003, the Applicant placed on record its strong objection to the Union’s request for an extension of time.

17. Following the May 14th, 2003 letter, there was a lull of more than two years before the Applicant’s attorney-at-law received incidental, informal and oral information.   At this time, in my view, it was eminently reasonable for the Applicant to have sought confirmation and clarification before initiating legal action.

18. The clarification was not forthcoming until August 7th, 2006.   In my view it would be reasonable to expect that the Applicant would refrain from commencing judicial review proceedings until it had received official communication of the Minister’s decision. In fact, litigious activity on the Applicant’s part could properly have been deemed premature had it preceded the Minister’s official communication of his decision.  

19. In my judgment, it is eminently arguable that the time stipulated by s. 11 of the Judicial Review Act 6 should properly begin its course from the date of the Permanent Secretary’s official communication.    If this is accepted, time would expire on the 7th November, 2006, four days after the Applicant filed its application for leave. 

20.
These are of course preliminary views which may be abandoned after hearing the full substantive case.

It is certain however that it would be entirely inaccurate to say that the Respondent’s delay argument succeed.    It is equally certain that it would be quite wrong to hold that there was no doubt that the Applicant’s application is bound to fail.

21. Accordingly I would refuse to set aside the exp. grant of leave, and proceed to give directions for the hearing of the substantive application.

Dated the 17th day of July, 2007.

………………………………..

Mira Dean-Armorer

Judge
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