REPUBLIC OF TRINIDAD AND TOBAGO
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JUDGMENT

Pleadings

1. By his generally indorsed Writ and accompanying Statement of Claim, both filed on 19th September, 2003, the Plaintiff claimed damages for breach of the agreement dated 21st March, 2003 for renovation of the building at 21 Ferrari Street.

2. The Plaintiff alleged that he owned a two-storey property at Lot #21 Ferrari Street, off Sunshine Avenue, San Juan.    The Plaintiff alleged further that the Defendant as a building contractor had been engaged in the construction and renovation of their premises.

3. The Plaintiff alleged that both parties had entered into a written agreement, whereby the Defendant would carry out renovation and construction work for the sum of $145, 000.00.   In his statement of Claim the Petitioner itemised the work to be done:

	1) Removal of the entire roof and replacing with Steel and Aluzinc and finish ceiling of Celotex and hardboard

2) Removal of windows and replacing with Steel casement windows with vent

3) Removal of the existing wood floor and to replace with OMNIA lightweight concrete flooring systems

4) Electrical wiring of the entire building

5) Installation of door of cedar and pine

6) Installation of Plumbing and plumbing fixtures

7) The construction of Kitchen cupboards to kitchen

8) Installation of two gates to front of building

9) Removal of existing door frames and the replacing with Aluminium frames

10) Installation of glass windows

11) Transport and miscellaneous
	$  45, 000.00

$  15, 000.00

$  25, 000.00

$  24, 000.00

$    5, 000.00

$  12, 000.00

$    7, 000.00

$    1, 000.00

$    3, 000.00

$    5, 000.00

$  45, 000.00

$145, 000.00


4. The Plaintiff pleaded further that it had been agreed that the renovations would be carried out with the best workmanship and with proper and sufficient materials.    The Plaintiff contended that the Defendant agreed that the work would be completed in three months.

5. The Plaintiff contended that he paid a deposit of $125, 000.00, but that the Defendant failed to complete the renovations or to complete it with due care and skill.    The Plaintiff itemised sixteen Particulars of the Defendant’s want of due care, skill and diligence:

PARTICULARS

a. The renovated upper level frame appears to support the first floor Slab a contec Floor System, with 4” steel joist connected to the top column head by sitting the 4” joists on top the wall and grouting the ends of the steel members into cavities formed in the walls and columns.

b. Un-reinforced clay blocks taking the rest of first floor load.

c. Cracks that penetrated the render on the beam and at the column-beam connection on upper and lower concrete frames.

d. Insufficient joist depth of 4” as main support for the floor slab.

e. Unsafe and unworkmanlike fixing of 4” joist to original frame.

f. Constructing load bearing block walls in contravention of the building code requirement:- Trinidad and Tobago Small building Code Clause 4.1:43.

g. Walls cracks and lack of wall reinforcement.

h. 4” gaps between base of the block wall and slab.

i. No lintels on new windows and door.

j. No lintels or corner stiffeners on door cavities.

k. Cracks on windows corner.

l. Undulating or uneven floor surfaces or both suffix and top of slabs with tension crack in ribs in room.

m. Separation between rib and block and the structural concrete topping.

n. Improper measurement in constructing riser height in stairs.

o. Lack of straight capacity in constructing stairs.

p. Inadequate and poor workmanship in the construction of the width of landing on stairs.

The Defence

1. The Defendant admitted that he was a Building Contractor engaged in renovating the Plaintiff’s building.

2. The Defendant also admitted the existence of a written agreement, by which he agreed to renovate the Plaintiff’s building at a total cost of $146, 000.00.

3. The Defendant alleged that the parties had agreed, by exchange of letters that the Defendant should carry out agreed extra works, namely:

· remedial foundation excavation works and

· the installation of reinforcement with steel and concrete at a cost of $6, 000.00

· the construction of a backstep at a cost of $7, 000.00

4. The Defendant contended that the extra works were so connected with renovation works that it was impossible to complete the original work until the extra work had been completed.

5. The Defendant denied that it was agreed that the works would be completed in three (3) months and alleged that he informed the Plaintiff that he would complete the work in a reasonable time.

6. The Defendant contended that the Plaintiff’s wife obstructed his performance of the work.

7. The Defendant alleged that he was expelled from the job site by the Plaintiff’s wife, and contended that by virtue of the Plaintiff’s actions the work became impossible to perform and was thereby frustrated and that he was thereby discharged from further performance.

8. As an alternative plea, the Defendant alleged that the Plaintiff evinced an intention no longer to be bound by the contract and claimed that the Plaintiff repudiated the contract.

9. The Defendant provided a list of items, which he allegedly performed and or completed.

10. On the basis of the Defendant’s defence he counterclaimed for damages for breach of contract.

Reply and Defence to Counterclaim

1. By his Reply the Plaintiff admitted that he had commissioned the alleged extraworks.

2. The Plaintiff denied however, that the remedial works ought to have taken more than seven extra days.   The Plaintiff contended that the remedial works in no way hindered or interfered with the completion of the initial work.

3. The Plaintiff admitted that he and his wife contracted another company to complete the roofing of the subject premises, but contended that it became necessary on account of the Defendant’s incompetence and inability complete the roofing exercise.

4. The Plaintiff denied having prevented the Defendant access to the site and contended that the Defendant was in sole possession of the keys for the gates of the worksite.

5. The Plaintiff denies that any threat was made on the life of the Defendant.

Documents in Evidence:

The Agreement

Both parties have agreed that the initial works were commissioned by with a written agreement.   The full terms of the agreement are set out hereunder:

“This AGREEMENT made this        day of          March, in the Year of Our Lord Two Thousand and Three (2003) between PETER VILLARUEL, Building Contractor of Peteville Construction Enterprise, 28 Citrine Drive, Diamond Vale, Diego Martin, and Mr. MICHAEL ARTTLEY, Owner of the two-storey building situate on Ferrari Street, Off Sunshine Avenue, San Juan.

The Parties have agreed as follows:

1. The Contractor agrees to renovate the above-mentioned building for the Owner with refinance to the estimate as submitted to the Owner and dated 15th November, 2002.

2. The Owner will pay the Contractor a sum (as evidenced by a receipt) as advance payment and further payments as the job progresses and as may be required.

3. The Contractor will keep the Owner apprised of the advancement of the job and any unforeseen problems which may arise during the process of the said renovation which may incur additional expenses will be worked out to the satisfaction of both parties.

4. The Contractor will apprise the Owner of any drastic increases in prices of material which may be worked out between both parties.

5. The Owner has the right to withhold the sum of 5% of the overall sum as stated in the Original Estimate and to pay such sums at the completion of the job according to the said estimate.

6. Any additional work which is not mentioned in the estimate is to be agreed on by both parties.

Dated this         day of           March, 2003.





)

Michael Arttley

)





)

Peter Villaruel

)





)

Witness:


)”

Exchange of Letters between the Parties

(i) By the letter dated 30th April, 2003, from Michael Arttley to Mr. Villaruel, the Plaintiffs sought to remind the Contractor that during their discussions two critical issues were raised: completion of the job within three months and completion within the budget.

(ii) By letter dated 14th May, 2003, Peter Villaruel wrote to the Plaintiff, in reply to the letter of 30th April, 2003.   In this letter, the Defendant stated:

“I wish to point out to you that usually a time frame for a renovation is impossible because of the likelihood of inefficiencies …   In no way do I deem this job to be behind schedule and I further wish to point out that there was no mention of a stipulated time frame in my agreement …

In this letter, Mr. Villaruel also indicated that if the Plaintiffs wished to be given a time frame, it would call for an increase in manpower and therefore increased monetary costs …”

(iii) The issue of extra works was addressed in letters exchanged between the Defendant and the Plaintiff on 15th May, 2003 and 29th May, 2003 respectively.

(iv) In the letter dated 30th July, 2003, from the Contractor to the owners, the owners, Mr. and Mrs. Arttley expressed their concern over the delayed progress of the works.

Facts

1. The Plaintiff and his wife, Margaret purchased a dilapidated two-storey structure situated at #21, Ferrari Street, Off Sunshine Avenue, San Juan.

2. It was their uncontradicted evidence that the Arttleys purchased the premises with a view to constructing self-contained apartments for rental.   It was their plan to construct two 1-bedroomed apartments on the ground level and a 3-bedroomed apartment on the upper level.

3. The Defendant was a relative of Mrs. Arttley, who testified that she had seen some of the works carried out by him.    Accordingly the Arttleys obtained an estimate from Mr. Villaruel and entered into a written agreement, which was tendered in evidence during the hearing of this matter.   The full terms of the Written Agreement are set out above.

4. Mr. Villaruel provided the Atterleys with a written estimate for the renovation of the premises in the sum of $146, 000.00.

5. On 21st March, 2003, Mr. Villaruel and Mr. and Mrs. Arttley signed their written agreement.   The written agreement was silent as to the time frame within which the renovations were to be completed.   The Plaintiff has alleged however that the Defendant undertook to complete within three months.

6. The Arttleys obtained a loan from Republic Bank Ltd. and paid an advance to Mr. Villaruel in the sum of $60, 000.00 prior to the commencement of renovations.

7. A second advance was made to Mr. Villaruel by Mr. Arttley on May, 15th, 2003.   This was in the sum of $50, 000.00.   Mr. Arttley made this advance in the context of disagreements between Mrs. Arttley and the builder.

8. On 25th July, 2003, a further advance of $15, 000.00 was paid to Mr. Villaruel.

9. It has not been disputed by the Plaintiff that Mr. Villaruel removed the existing roof.   Under cross-examination, Mr. Arttley accepted that the roof was removed and replaced with steel.   Mr. Arttley volunteered that the sheeting was purchased but never installed.    It is their contention however that by the middle of July, 2003 some four months after the signing of the Agreement, the new roof had not as yet been installed.     Mr. Villaruel complained that the delay was due to an injury to one of his welders.   Under cross-examination, Mr. Villaruel admitted that his 30 years of experience would have led him to replace the injured welder.   Nonetheless, he admitted that there was no replacement.   As a result galvanise sheeting remained on the ground for 33 days.

10. The Arttleys engaged the services of another roofing contractor, Quality Roofing, who completed the roof in two days for the sum of $14, 919.01.

11. The Plaintiff contended that Mr. Villaruel abandoned the job in or about August, 2003.

12. The Plaintiff in his Statement of Claim contended that the Defendant failed to carry out the work with due care, skill, diligence or in a good workmanlike manner or with good and proper materials.

13. The Plaintiff’s evidence of defective work was contained in the evidence of his expert witness, Eric Lewis, a structural engineer of Lauriston Lewis and Associates.   The Report which Mr. Lewis prepared was tendered in evidence and marked “EL1.”

14. At paragraph 1.1, Mr. Lewis states that the purpose of the report was:

“… to assess the structural integrity of the property as is, review technique and workmanship of renovation works completed and relate this to the requisite code requirements and health and safety issues.”

15. The item particularised at paragraph 7 a. of the Statement of Claim is supported at paragraph 3.1.2 of the Report.

At p. 6/13, Mr. Lewis concludes:

“(1)
The requisite bearing for the floor system has not been met and no sheer connection between the slab and beam exists rendering the slab construction unsafe, or

(2)
The steel joist was used in conjunction with the existing unreinforced clay block walls to support the slab…”

If (2) is true, the slab system is still considered deficient and unsafe as neither the joist nor the reinforced block wall has sufficient strength independently or combined to carry the slab.

16. Mr. Lewis was cross-examined on his finding at p. 6/13 of the Report.

17. It was the clear recommendation of the engineer that the more cost effective solution was to demolish and to reconstruct the building.

18. It emerges in the evidence of the Defendant that there had been two (2) items of extra work in the course of the renovations:

· remedial foundation excavation works and the installation of reinforcement

· the construction of a back step to the upper storey of the building

19. It was the clear contention of the Defendant that no time frame had been specified for the completion of renovation.

20. Moreover the Defendant contended that he duly informed the Plaintiff that it was impossible to specify a time frame because of the dilapidated condition and structural deficiencies in the existing structure.

21. In his examination-in-chief by way of a written witness statement, the Defendant alluded to further difficulties with the structure:

“… the wooden beam dividing the upper and lower floors were termite eaten.   The beam had to be removed and replaced with steel and concrete…”

22. The Defendant claims, in direct contradiction to the contention of the Plaintiff, that the roof had been completed.

“… save the Celotex and hardboard ceiling is not finished.”

The Defendant admitted further that the frame for flashing was not completed.   The Defendant admitted that he had not installed doors, that plumbing installation was 60% completed and that there had been no construction of kitchen cupboards.   The Defendant admitted that glass for the windows had not yet been installed.

23. The Defendant alleged that there was 70% completion of the job.

24. The Defendant alleged that his performance on the job was obstructed by Mrs. Atterley’s intervention.

25. The Defendant alleged that Mrs. Atterley engaged the services of a person whose name was Busby in order to intimidate him.   This, according to the Defendant resulted in his leaving the work site and leaving his tools behind.

26. Under cross-examination, the Defendant admitted that it would have been best to begin with the installation of the new roof during the dry season.

27. The Defendant agreed further with the installation of the new roof before the dry season, it would be possible for him to do new work.

28. The Defendant disagreed with learned Senior Counsel that the absence of the roof prevented him doing other work, contending that it was possible for him to proceed with the installation of windows and door frames.

29. Under cross-examination, Mr. Villaruel admitted that he had been engaged in another roof covering exercise in Champ Fleur.

30. In cross-examination, the Defendant was asked by learned Senior Counsel Mr. Guerra as to the progress with the roof by the end of June.   The Defendant responded that the entire frame was up with the exception of bashboard on the Eastern side.

31. In my view, this contradicts his testimony in chief, where the Defendant contended that an entire roof had been installed.

32. The Defendant was asked whether and for how long galvanise had been lying on the ground.   The Defendant responded by saying, “I can’t say.”
33. The Defendant admitted that the normal building practice in the construction of staircases demanded that riser heights be kept as uniform as possible and that the purpose of such requirement was to avoid incidents of stumbling.

34. Mr. Villaruel was cross-examined as to having abandoned the job site.    He admitted that he had one of the keys to the access gate to the premises, but alleged that the lock had been changed.

35. Mr. Villaruel admitted that he recovered all of his equipment except the barrow.   He admitted that the premises were littered with debris.

36. Mr. Villaruel admitted that he did not show up at the job site until 3:30 p.m. and that when he did so, he was accompanied by two police officers.

37. Mr. Villaruel was not cross-examined as to the truth of his allegations as to acts of intimidation on the part of Mrs. Villaruel.

38. The Defendant accepted however that it was his duty to inspect the premises before arriving at a price estimate.

39. In cross-examination of Ms. Atterley, denied that she prevented Mr. Villaruel from returning to the site.   The Defendant’s allegation of intimidation was not however put to the witness, Mrs. Atterley.

LAW

1. The law relating to construction contracts is the application in a particular context of the general principles of the law of contract.   Vol. 2, Chitty on Contracts (28th ed.) para 37 – 004.

2. It is an implied term in construction contracts that the contractor will carry out his works using all proper care and skill.    The standard required in the particular case is to be gathered from the circumstances of the contract.   Vol. 2, Chitty on Contracts (28th ed.) para 37 – 069.

3. The Employer is required to allow the Contractor to carry out the works in the stipulated period.   Any act of obstruction or prevention, such as ordering of variations or late access to working areas will release the contractor from the fixed period.   Vol. 2, Chitty on Contracts (28th ed.) para 37 –107.

4. Where work is delayed by the employer and an appropriate extension of time is not granted, time is said to be at large meaning that the contractual date is no longer binding.    The contractual obligation is replaced by an obligation to complete within a reasonable time.    Vol. 2, Chitty on Contracts (28th ed.) para 37 –109.

5. The Contractor has a legitimate expectation and contractual right to carry out the work contained in the contract.    The employer cannot remove work from a contractor in order to have that work carried out by a third party.   See Vol. 2, Chitty on Contracts (28th ed.) para 37 – 200.   The Contractor will be entitled to recover the loss of profit element on the work withdrawn.

6. Where the Contractor is in breach by failing to build at all or in part, the normal measure of damages is the cost to the employer of completing the building works in a reasonable manner less the contracted price.   Vol. 2 Chitty on Contracts (28th ed.) para 37.

7. An employer is entitled to recover damages where a Contractor fails to complete in the stipulated time.

Repudiatory Breach

8. There is a repudiatory breach where there is a breach of a condition which goes to the root of the contract and which amounts to a refusal to perform the contract.   This entitles the innocent party, on acceptance of the repudiation to treat the contract as at an end.

9. Poor workmanship or delay will not in themselves constitute repudiation unless there is a manifest inability to comply with the requirements of the contract or basic lack of competence or intention to perform the contract.

10. The employer cannot repudiate liability on the ground that the work, though substantially performed, is in some respects not in accordance with the contract.   See Hoenig v. Isaacs [1952] 2 All E.R. 176.

11. The decision in Hoenig v. Isaacs (supra) was based on Dakin v. Lee [1916] 1KB. 566, where the English Court of Appeal held:

“Where a builder has applied work and labour for the erection or repair of a house under a lump sum contract, but has departed from the terms of the contract, he is entitled to recover for his services, unless

(1) the work that he has done has been of no benefit to the owner 

(2) the work he has done is entirely different from the work he is contracted to do, or he

(3) has abandoned the work and left it unfinished…”

12. In the case of Lodder v. Sowley, [1904] AC. 442, the Judicial Committee of the Privy Council considered the entitlement of a contractor, where the employer had improperly prevented progress on the work with stipulated expedition and wrongfully seized the works and extruded the Respondent.   The Privy Council found that the appellants could not justify seizure and re-entry and that the Respondent was entitled to treat the contract as at an end and sue on a quantum merit basis.

Payment on a Quantum Merit Basis

· A claim on a quantum merit basis cannot arise if there is an existing contract between the parties to pay an agreed sum.   See Keating on Building Contracts (2000) para 4-24.

· A quantum merit claim will be possible where:

· There is an express agreement to pay a reasonable sum.

· No price was fixed.

· Where there is no contract because of abortive negotiations.

· Work done under a void or unenforceable contract.

Issues of Fact

1. In so far as the Plaintiff admitted that Mr. Villaruel completed 50% of works, whether Mr. Villaruel completed 50% or 70% of the work.

2. Whether the completed works were defective.

3. Whether Mrs. Atterley attempted to intimidate the Defendant by engaging the services of someone by the name of Bunty.

4. Whether Mr. Villaruel abandoned the job site.   Whether the completed works are so defective as to require demolition and entirely new work.

Resolution of Issues of Fact

1. Whether there was contractual stipulation of a completion date

The Plaintiff has asserted that the parties had agreed that the renovations would have been completed with three months.

It is clear from a cursory reading of the written agreement that no time frame had been stipulated, in the written agreement.

The prospect of completion within three months surfaced for the first time in a letter emanating from the Plaintiff on 30th April, 2003.   It is noteworthy that the letter falls short of alluding to an agreement.    The Plaintiff refers to “discussions.”

In his letter of reply on the 14th May, 2003, the Defendant was quick to refute any suggestion of a completion date.   He writes:

“I wish to point out that a time frame for renovation is impossible … and I further wish to point out that there was no mention of a stipulated time in my agreement…”

Accordingly, it is on the evidence and on a balance of probabilities clear that no time was stipulated for the completion of the works, that it was an implied term that the works ought to have been completed in a reasonable time.

2. The extent to which the job was completed

There is no dispute that there had been no completion of the job.   In the course of his evidence, the Plaintiff, Mr. Arttley admitted that there had been 50% completion of the works by the Defendant.

In the course of cross-examination, learned Counsel, Mr. Camejo asked the Defendant:

“When you parted company, the state of completion of the works was 5% …”


Mr. Arttley answered this question in the affirmative.   

In the course of being cross-examined, the Defendant contended that the works were 70% completed.

In my view the burden of proving the extent of completion lies on the Defendant.   Moreover it must be borne in mind that Counsel, while putting his case to the Plaintiff suggested that the works were 50% completed.   It is therefore more probable that the works were 50% rather than 70% complete.

Nevertheless, both witnesses provided an inexpert estimate, which cannot be relied on as accurate.   The parties by their evidence have created a range, the extremities of which are in fact quite close.    It may be prudent, to accept an approximate extent of completion, mid-way between the two extremities.

My finding would therefore be that the renovations were 60% complete on the date on which the parties ended the relationship of employer and contractor.

3. Whether in any event the renovations are useless to the Plaintiff

The Plaintiff has relied on the expert evidence of structural engineer, Eric Lewis of the firm of Lawiston, Lewis Associates Limited.   At. p. 12 of his report, Mr. Lewis has made the following recommendation:

“Based on retrofitting required on this building to bring it back to an acceptable standard we believe, it would be more economical and faster to demolish the structure and rebuild …”

Mr. Lewis was cross-examined by learned Counsel Mr. Camejo.   According to the Court’s note, it was not put to the Mr. Lewis that his recommendation was faulty.   Moreover, the Defendant has adduced no evidence expert or otherwise to contradict the testimony of Mr. Lewis.   Accordingly the Court is of the view that on the evidence, the finding is inevitable that the renovated property is beyond repair and that it is more economical for the Plaintiffs to have it demolished and reconstructed.

4. Whether the Defendant abandoned the job or whether he was evicted from the site

The Plaintiffs contend that that the Defendant abandoned the work site in August, 2003.

The Defendant on the other hand claims that Mrs. Arttley sought to intimidate him by visiting the site in the company of  “Bunty.”   The Defendant claims further that on the advice of the police he left the job site.   When he returned on 12th August, 2003, he was not permitted to re-enter.   The Defendant was forced to leave a number of his tools having a total value of $8, 000.00.

In my view, the Defendant’s version is more probable.   In my view, it is unlikely that the Defendant would have abandoned the work site without taking his tools.  

It was clear from the evidence that throughout the months, Mrs. Arttley had displayed considerable anxiety as to the progress of the works.   It seems that by August, 2003, she reached the limit of her endurance and decided to use self-help by employing “Bunty.”   The Defendant was justifiably afraid for his life and acted on the advice of the police.   In my view Mr. Villaruel had been driven from the work site.

Reasoning and Decision

1. In this matter the Court has made two findings of fact:

(i) on the testimony of structural engineer, Eric Lewis, it has been accepted that the renovations are valueless to the employer.

(ii) In August, 2003, Mrs. Arttley virtually expelled the Defendant from the job site.

2. Performance of work which is valueless to the employer amounts to a breach of the conditions of a building contract.   In my view, this is a repudiatory breach which would have entitled the Plaintiff to accept the repudiation and treat the contract as at an end.

3. Acceptance of repudiation by the innocent party is not required to take any particular form.   See Keating on Building Contracts (2001) p. 187, where Lord Steyne in Vitol S.A. v. Norelf Ltd. [1996] A.C. 800 at 810-811 is quoted as saying:

“An act of acceptance of a repudiation requires no particular form: a communication does not have to be couched in the language of acceptance.   It is sufficient that the communication or conduct clearly and unequivocally conveys to the repudiating party that the aggrieved party is treating the contract at an end…   It is sufficient that the fact of the election comes to the repudiating party’s attention, e.g. Notification by an unauthorised broker or other intermediary may be sufficient…”

4. The actions of Mrs. Atterley in August, 2003 where unquestionably barbaric.    However, they could not be faulted for lack of clarity, Mrs. Atterley and her assistant Bunty literally drove Mr. Villaruel from the site.    In my view this was an unequivocal acceptance of the repudiation that brought the contract to an end from 12th August, 2003.

5. A contract thus ended is not avoided ab initio.    Mr. Villaruel would be entitled to be compensated for any value which he added to the premises.

Assessment of Damages

I accept the submission of Learned Counsel for the Defendant that the appropriate measure of damages for defective building is the cost of re-instatement.   By consent, the parties commissioned a valuation of the premises by professional valuer, Ray Pierre.    The valuation report was tendered in evidence by consent as “A.”   The current value of the building was estimated to be $50, 000.00.    The value of the completed building was projected at              $400, 000.00.

It was accepted by both Senior Counsel, Mr. Guerra and Counsel, Mr. Camejo that the projected value of the building should be discounted by $100, 000.00.   This was made necessary because the measure of damages should be calculated from the date on which the defects were discovered, some four years ago.

The Plaintiff will be entitled to damages equal to the difference between the projected cost of the completed building and the value of the existing building: 

$300, 000.00 - $50, 000.00 = $250, 000.00

The Plaintiff will also be entitled to loss of rental for three months at the rate of $3, 000.00 per month.

ORDERS:

(i) The Defendant do pay damages to the Plaintiff in the sum of $ 250, 000.00.

(ii) The Defendant do pay the Plaintiff loss of rental in the sum of $9, 000.00.

(iii) The Defendant do pay to the Plaintiff costs fit for advocate Attorney-at-Law.

Dated the 15th day of June, 2007

…………………………

Mira Dean-Armorer

Judge
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