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JUDGMENT

1. In this matter the Court considered mutual and opposing applications for the custody of Ajay Maharaj the only child of the parties.

2. On 10th May, 2006, the Father filed an application relating to a child under Part 11 of the Family Proceedings Rules.   By his application, the Father sought custody of Ajay.

3. The Mother also sought an order for the custody of Ajay by her application filed on 21st March, 2006.

Brief History of Proceedings

1. The parties to these proceedings were married on the 11th April, 1998.

2. Their only child, Ajay Vasant Maharaj was born on 25th November, 1999.

3. On 16th March, 2006, the Father filed a petition seeking the dissolution of the marriage on the ground of the Mother’s unreasonable behaviour.

4. In separate proceedings, the Mother also sought the dissolution of the marriage in a petition filed on the 21st March, 2007.

5. Both petitions were listed for hearing on the 11th May, 2006.   At this hearing, the parties agreed to proceed to dissolution of the marriage on the Father’s petition.

6. Accordingly, the Mother’s petition was dismissed and the Court granted a decree nisi to the Father on the ground of the Mother’s behaviour.   The Mother reserved her rights under the authority of Richard v. Richard1.
7. Following the grant of the decree nisi, the Court made an interim order by consent, entitling the Respondent structured access to Ajay.

8. The parties were also referred to mediation on the issue of custody of Ajay.   They were unsuccessful in arriving at an agreement and on the 7th June, 2006, I gave directions for the filing of affidavits and fixed a date for trial.

9. Hearing of the mutual applications of the father and the mother took place on 2nd and 21st November, 2006.   Both parties were cross-examined on their respective affidavits.

The Probation Officer’s Report

The Court commissioned a Probation Officer’s Report, which was submitted on the basis of interviews with the parties, the child, parents of the parties and immediate supervisors of the parties.

The Probation Officer recommended a finding of joint custody, but was unable to make a recommendation for care and control.

The Evidence

1. The Court considered the following affidavit evidence

(i) affidavit of the Mother filed on 21st March, 2006

(ii) affidavit of the Father filed on 10th May, 2006

(iii) affidavit of the Mother filed on 5th July, 2006

(iv) affidavit of the Father filed on 27th October, 2006

2. One further affidavit was filed on behalf of the Mother on 22nd November, 2006.   This affidavit was filed in the course of the hearing of the matter.   The Court upheld objections which had been made on behalf of the Father.   The Court accepted that, if leave were granted, the Petitioner would have been entitled to an adjournment for the purpose of filing affidavits in opposition to the new affidavit, thereby delaying the hearing and determination of the matter. 

3. Submissions were made as to the admissibility of paragraphs of opposing affidavits.    After hearing submissions, the Court ordered that the following paragraphs be struck out:

· Lines 15-16, para 15 of the Affidavit of Mother, filed on 5th July, 2006 that is to say the words on the ground that each phrase constituted in admissible hearsay:

“… as they themselves were witness to the Petitioner’s dependence as his parent and their resulting interference in their lives...”

· Lines 2, 3 and 4 of para 28 of the Mother’s affidavit of 5th July, 2006 that is to say; the following words:

“… who advised me that they had neither seen nor heard from the Petitioner during period.”

· The penultimate line of para 45, that is to say the following words:

“… that I am a bad mother and that my own son does not want me…”

·  A portion of line 4 beginning “… he advised me that …” and the whole of lines 5, 6, 7, 8 and 9 of para 49.

Facts

1.
The Mother, Asha Dhaniram and the Father, Anil Maharaj were married in April, 1998 according to Hindu rites.

2.
They met each other while Anil was a student of electrical and computer engineering at the University of the West Indies.   Their courtship lasted eight years.

3.
In November, 1999, their only son, Ajay, was born.   At birth he was premature and he contracted with pneumonia within days of his birth.

4.
The father has alleged that the mother neglected the child in the early days of his life, and omitted to visit her newborn baby while he was hospitalised.

5.
The mother contends, by contrast, that she accompanied the baby by ambulance to the hospital at Mt. Hope, that she visited him everyday and began expressing breast milk for the purpose of feeding Ajay.

6.
I accept the mother’s version of this part of the narrative.    In my view, it is contrary to normal maternal behaviour for the mother of a neo-natal baby to deliberately neglect the care of her child.   In the absence of compelling evidence, I find the mother’s version to be more probable.

The marriage appears to have been plagued with problems before its inception.   The mother attributes both the marital problems and the subsequent breakdown to the father’s habitual philandering.

7.
The father explains the breakdown by describing the mother as “difficult to communicate with, untrusting, insecure, and obsessive …”

In my view, on a balance of probabilities, the mother’s explanation is more plausible.   The father did not deny or successfully explain away an earlier association with a secretary.   His valiant efforts at camouflage failed to conceal the nature of his relationship with his “co-worker…” with whom he very clearly enjoyed a romantic association.   In my view, in all probability the mother’s insecurity and obsessiveness were the direct result of the father’s infidelity.

8. Accordingly, in so far as it is relevant to the application for care and control of Ajay, I accept the Mother’s testimony as to the cause of the breakdown of the marriage.   It is my view that the father engaged in extramarital associations, the most recent of which was conducted with his co-worker, Nandini.

9. On 17th August, 2005, the father left the matrimonial home.   This date marked the beginning of the couple’s pre-dissolution separation.

10. Both parties, in the course of their evidence have related their respective versions of the date of separation.

What is clear however, is that the father’s departure from the matrimonial home, followed a dispute as to whether the mother should accompany the father to the wedding of his co-worker’s sister.

11. The father claimed that the mother threatened him with a knife and that he hid from her and waited until she left for work.   Thereafter he left the matrimonial home and stayed at the home of an unnamed friend for the following two days.

12. The mother, under cross-examination denied the threat with a knife.

13. In determining the truth of the allegation of the knife attack, the Court considered the bald allegation of the father against the bald denial of the mother.   The oral testimony on the father’s side is equal in weight to the evidence of the mother.   In determining this question of fact, I have considered that the father, as the maker of the allegation carries the burden of proof.   If the testimony on one side is equal in weight to that on the other, it follows in my view that the question ought to be determined against the party who bears the burden of proof.   I accordingly find on a balance of probabilities that there had been no knife threat, on 17th August, 2005.

14. It has been accepted by both sides that the mother spent the night of 17th August, 2005 at the home of the father’s parents.

15. It has also been accepted that on the following day, 18th August, 2005, she went to work, leaving Ajay in the care of his paternal grandparents.    The mother again spent the night of 18th August at the home of her parents-in-law.

16. The mother, according to her evidence left Ajay in the care of his grandmother overnight on the 19th August, 2005.   She returned on the morning of the 20th August, 2005, but was unsuccessful in collecting Ajay.

17. It is the mother’s case that her parents-in-law refused to allow her to take Ajay on 20th August, 2007.

18. It was common ground that the parties and their parents held a family meeting on the evening of 20th August, 2007 at the matrimonial home.   It is accepted on both sides that the persons present were the parties, the father’s parents and the mother’s widowed father.

19. The mother has alleged that both her father-in-law and her mother-in-law made comments which were supportive of her son’s extramarital affairs.   In this regard, the mother stated that the husband forcibly asserted the best place for Ajay was at his parent’s home (see para 25 of the Mother’s affidavit of 21st March, 2006).

20. The father’s version is that the mother was ambivalent about keeping Ajay and that the mother’s father expressed no view on the matter.

21. The father insinuated that the mother’s ambivalence was caused by some lack of concern on her part.   In my view, the evidence suggests that the mother was emotionally distraught at the separation, and it would be wrong to infer a general lack of care for the child from this isolated incident.

22. Following the family meeting, Ajay remained in the care and control of the father.   Both Ajay and his father, after 20th August, 2005, took up residence with the father’s parents.

23. The Mother has alleged that the Father withheld access from her in this period.   By contrast, the Father has asserted that he made himself available to take Ajay to visit the Mother, at her convenience.   The Father’s assertion is laced with insinuations that the mother found visits from the child to be inconvenient because the visits prevented her from attending the gym and from resting.

24. In my view, it is inappropriate for the Court to act on insinuations.   They do not provide any clear evidence from which the Court could draw inferences.   In my view parties should provide particulars of dates on which incidents were alleged to have occurred so as to appraise the Court of a pattern of behaviour.   Such particulars are manifestly absent and the Court will refuse to draw any inference on the basis of the Father’s insinuations.

25. What is clear, however, is that in the period immediately following the separation, the Mother’s access was always supervised by the Father.   Even if I accept that the Father was willing to take Ajay to visit the Mother, the Mother was dependent on the Father to afford her access.

26. In the days preceding Christmas 2005, the mother’s access was denied altogether.   There is no dispute that a disagreement arose between the parties, because the mother saw the father leaving a restaurant in the company of the co-worker.

The Father alleges that the Mother threatened to put the entire family into “… a hole …” and that the Father subsequently saw suspicious characters approaching the premises.   The Father claimed, however incredibly, that he was afraid of the Mother.

27. Ironically, the father also claimed that his mother is afraid of the Mother.

28. At present Ajay resides with his grandparents.   His grandmother is no stranger to Ajay and in happier times, the paternal grandmother was Ajay’s daytime caregiver, while his parents were at work.   The mother readily admitted under cross-examination that Ajay had a good relationship with the Father’s parents.

29. The Probation Officer has reported that Ajay shares a bedroom with his Father at the home of his paternal grandparents.   The Probation Officer has reported that the room is “adequately furnished with a full size bed, television, computer music system, clothes cabinet, desk and toys.   
The probation officer reported as well that the home is also “adequately furnished with modern amenities and is secured by steel gates and a concrete fence.   There is considerable yard space … to accommodate outdoor activities…”

30. Ajay’s performance at school is sterling.   He also engages in sport namely lawn tennis and swimming.   The probation officer has reported that his teachers described him as “very intelligent, well-behaved, well-mannered, obedient and caring...”

31. At present the mother resides in an apartment owned by her father.   The apartment is located on the compound owned by the Mother’s father.

32. The Probation Officer, having visited the home of the Mother’s father, described it as consisting of three and a half bedrooms, living room, dining room, kitchen, two bathrooms and one porch.

33. Following her separation from the father, the mother had stayed for sometime at her father’s home.   During this time, Ajay would, during his visits, occupy one of the three and a half bedrooms.

34. A great deal of evidence was led as to the suitability of Mr. Ramesh Dhaniram, the Mother’s father as a child care alternative.

35. The Mother admitted that her father smoked.   The evidence suggested that Mr. Dhaniram disliked certain habits associated with children, such as playing the television at high volumes and putting their feet on his cushions.   The Court was asked to infer that Mr. Dhaniram disliked children.   It was certain that during the course of the marriage, the parties never left Ajay in Mr. Dhaniram’s care.

36. The parties made allegations against each other in order to suggest the other’s unsuitability as the custodial parent.

37. Most of the allegations against the Father related to his lack of morality and the relaxed values of his family.

38. The Mother alleged that Avin, the Father’s younger brother kept pornographic materials and left them within Ajay’s reach.

39. The Father countered this argument by adducing evidence of Avin’s outstanding academic achievement and by saying that the Mother never expressed a problem with Avin prior to the hearing of this matter.

40. In my view, the Father’s answer does not adequately refute the allegation.   The Father’s ignorance of Avin’s habit does not necessarily imply that it is non-existent.   There is also no apparent good reason why the Father could not have called Avin to speak on his own behalf.

41. The Mother alleged as well that Mr. Bedoor Maharaj, the Father’s father had been involved in an extra-marital affair for the extent of his marriage.   The source of her information was the Father’s mother, Mrs. Magdalene Maharaj.   The Mother alleged that Mrs. Maharaj told her that she had tolerated a third party in her marriage for thirty years.

42. This in my view was clearly hearsay evidence.   It would be dangerous to rely on it for the truth of its contents and I will disregard it.

43. It was also alleged that the Father and his family were poisoning Ajay’s mind against the mother.    The Mother alleged that in the period immediately following separation, Ajay was reluctant to stay with her and always cried to return to the father.

44. More specifically, the Mother alleged that Ajay told his teacher that his mother had died.

45. This last allegation is supported by the Probation Officer’s Report, at p. 18:

“Subject’s class teacher informed however that during a class exercise on the Family is May, 2006, subject indicated that his mother was dead, she later learnt differently when his mother visited her one week later…”

46. The Father did not deny the teacher’s allegation.   He sought to explain it by alleging that he took of photograph of himself and Ajay for a social studies project.   This was necessary since he had no access to family photos.   The Father told the court that he counseled Ajay on learning of the child’s misrepresentation that his mother was dead.

47. The Mother has alleged as well that Ajay has been encouraged to lie as to his whereabouts.

48. The Mother alleged further that Ajay was prevented from speaking to her on the phone, if the Father was absent.

49. Their allegations were all met with denials on the Father’s part.

50. The mother’s allegations have been borne out in part by the probation officer’s report at p. 17:

“… Subject informed that he does not want his father to see him hugging his mother, as he believes that he (father) would spank him…”

51. The Father underscored incidents where the mother lost her temper and behaved in an unseemly manner in front of the child.

52. The first of these incidents allegedly occurred in the latter part of 2005, when the child wished to leave and the Mother attempted to restrain him.

53. The second incident occurred at Grand Bazaar, when the Mother allegedly confronted the father’s “co-worker.”   The Mother is alleged to have used foul language.

54. The third incident allegedly occurred at Ajay’s school when the Mother angrily confronted Mr. Bedoor Maharaj.

55. The last and by far the most damaging allegation was made in respect of an incident which occurred on the highway.   The Father alleged that the mother drove dangerously in order to overtake him and his companion.

Law and Submissions

Submissions on both sides were written.

Cases cited on behalf of the Mother

1. Re F (an Infant)2 [1969] 2 All ER 766.   In ReF2, Megarry J considered an application for wardship of a three (3) year old female infant.

Megarry J identified the single issue before him as being: whether care and control should be given to the father or to the mother.   The father and the mother had been married, but the mother left the matrimonial home, after the father discovered that the mother was being unfaithful.   The father’s several efforts at reconciliation all failed.   The mother’s brother and her friend removed the child from the father’s care.   This incident galvanized the father into approaching the Court.   

The father obtained a Court order, retrieved the child and both father and daughter took up residence at the father’s parent’s home.

The mother became pregnant and moved in with her paramour.   In considering the issue before him, Megarry, J quoted the provisions of the Guardianship of Infants Act 1925 (UK) which establishes the welfare of the child as the paramount factor for the court’s consideration.   At p. 767 I, Megarry J said:

“The welfare of the ward is the pre-eminent or superior consideration … but that does not mean that I should leave out of account the conduct of the parties …”


At p. 768, Megarry, J. said:

“… the practical effect of s. 1 in conjunction with Re L is that in these cases the court should consider and weigh all the circumstances that are of any relevance … a special weight must be given to the welfare of the infant.   This may so clearly point in one direction that it concludes the matter even if every other consideration points in the opposite direction …”


Megarry J continued:

“On the other hand, it may be that the welfare of the infant would be equally served whichever parent has care and control or the balance may fall on one side by only a small amount.   In those circumstances, the other considerations may be sufficiently strong to determine the matter…”

At p. 768, Megarry J observed that the issue of care and control was not susceptible to mathematical quantification and said:

“What the Court has to deal with is the lives of human beings and these cannot be regulated by formulae.


Megarry, J continued:

“In my judgment, I must take account of all relevant matters but in considering their effect and weight I must regard the welfare of the infant as first and paramount…”

At p. 769, Megarry, J considered the respective personalities of the father and the mother.   Megarry J also considered the respective personalities of the new attachments to father and mother and the  suitability of the new attachments as substitute parents.

Later on p. 769, Megarry, J referred to Hv. H&C [1969] 1 All ER 262 to the general rule:

“… it is better for small children and especially little girls to be brought up by their mother.”

Megarry considered the status quo of the child’s living arrangement:

The ward is at present living with the father’s parents so that whatever happens she will be changing her home.   The father sees her everyday usually on short visits twice a day, whereas the mother does not, so that if the ward goes to the mother the change will to that extent be greater.”

Megarry proceeded to weigh each factor.   The factors which he considered were:

· the  home of each party

· the parent-substitute of each party

· the upheaval of the ward, if care and control is given to the mother

· justice between parents as to responsibility for the break-up

Despite the ruling of Lord Dening in ReL: (infants) [1962] 3 All ER1, Megarry J ruled that the mother should have care and control of the ward.   Megarry distinguished ReL, observing that in the latter case there had been a possibility of reconciliation.   At p. 770, Megarry, J said:

“I fully accept that the mother (in ReL) had no right to take the children with her; but when it comes to discretion as distinct from right, I think that Lord Denning’s reference to the father’s readiness to forgive the wife …. shows that the possibility of reconciliation is an important matter.   Here there is no such possibility…”

At p. 770, Megarry, J emphasized that he considered the father a good father and that he did not consider the mother a good wife.   Nevertheless, Megarry went on to say:

“But I think that her failings as a wife have not made her so bad a mother as to displace the greater need that young children have for the mother.”

2. Re L(Minors) [1974] 1 All ER 9133
In ReL3, the Court considered the application by the father of two minors for an order for their return to the matrimonial home in Germany.

Both children had been taken to England by their mother on the pretext traveling on a vacation.   The mother obtained employment in England and placed the children in a school.   When the father went to England in search of the children, the mother initiated wardship proceedings.   The Court held:

“Although the conduct of a parent in kidnapping a child might well be a consideration to be taken into account the paramount consideration was nonetheless the welfare of the child.”   See p. 914 a-b.

The Court of Appeal made it clear that its concern was not to penalize:

“Likewise in making a summary order to return a child to a foreign country, the court was not concerned to penalize any adult for his conduct; such an order was also to be justified by the same principle i.e. that it was in the best interest of the child…”

3. ReL4 (Infants) [1962] 3 All ER 1.  

This was a curious case, where three Court of Appeal judges threw verbal stones at the woman caught in adultery.

In ReL (1962), two children ages four and six were made wards of the Court.   Their mother had committed adultery and had deserted the matrimonial home, taking the children with her.    The father re-took the children, who were placed by the father in the care of an unmarried sister.   The Court found that the break up of the home was in no way due to the father’s conduct.

The Court of Appeal reversed the decision at first instance and ordered that the father should have care and control of both girls.   The Court of Appeal decreed:

“Although in determining the question to which parent the care and control of an infant ward of court should be committed, the infant’s welfare was the first and paramount consideration, yet it was not the sole consideration and where one spouse alone was responsible for the break-up of the matrimonial home consideration should also be given to the claims of the other spouse…”


At p. 3 of the Report, Lord Denning said:

“I realize that as a general rule, it is better for little girls to be brought up by their mother, but nevertheless, if these children are to be given to their mother now, I can see no chance of reconciliation whereas, if they remain with their father there may be some hope even if it is only a faint hope …”

4. In re Thain5 [1926] 1 Ch. 676

In re Thain5 concerned the application on behalf of a seven year old girl that her aunt and uncle, Mr. and Mrs. Jones be appointed her lawful guardians.

While the child was a young infant, her mother had died and her father, lacking in female assistance, sought the assistance of the married sister of his deceased wife.

The father’s financial situation improved and he eventually he remarried.    However he had no children by his second marriage and sought to have his seven year old daughter returned to his care.    Mr. and Mrs. Jones refused and applied to be made the child’s guardians.

Both the High Court and the Court of Appeal affirmed the right of the father to guardianship of the child.

At first instance, Eve, J said at p. 682 of the Report:

“In these circumstances, according to well-settled practice, the claim of the father must prevail.”

The learned Judge quoted Fitz-Gibbon L.J. in In re O’Hara6 [1900] 2 I.R. 232:

“Where a parent is of blameless life and is able and willing to provide for the child’s material and moral necessities … the Court is … judicially bound to act on what is equally a law of nature and of society and to hold that the best place for a child is with its parent…”

5. BvB7 (1975), 119 Sol. Jo. 610

BvB7 was a case of a mother and wife deserting on account of an adulterous affair.   The Court of Appeal heard the mother’s appeal where two children ages eight and six were awarded to the father.   Lord Justice Cairns said:

“… it was still the law that if a mother disrupted the home and committed adultery, the wishes of the father could rightly be taken into account in deciding what was best for the children…”

6. Re F (a Minor)8 (Wardship: appeal) [1976] 1 All E.R. 417

In Re F8, the father and mother had been married at a young age.    The child was born to the young couple two years after their marriage.   During her infancy the child witnessed acts of violence by her father against her mother.

The father became involved with a third party, who, according to the evidence, was promiscuous.   The father evicted the child their mother from the matrimonial home.   They took up residence with the child’s maternal grandmother.

The mother developed cancer and eventually died, leaving the child in the care and control of the child’s maternal grandmother.

The father took the child to live with him and his paramour who he had married.   The grandmother commenced wardship proceedings seeking care and control of the child.

At first instance, the Court awarded care and control to the grandmother.

The first instance decision was reversed on appeal, Stamp LJ dissenting.

In the course of his decision Browne LJ is reported to have said at p. 4348:

“In my view, the most important factors in favour of holding that it would be in the best interests of this child to give care and control to the father are:

(1) He is the father, this case is not a choice between a father and a mother, but between a father and a grandmother

(2) The child would be living with a father and step-mother in their twenties and a half-sister aged 3½ …

… If the child goes to her grandmother she would be in an ageing childless household,… one must look ahead (emphasis mine) and this situation will become more unsatisfactory as time goes on.

(3) … The father shows considerable understanding of the grandmother’s feelings and does not try to put the child against her or her aunts.   The grandmother is very bitter and prejudiced against the father…”

At p. 436, Browne LJ found, that the award of care and control to the grandmother would result in “the alienation of the child from her father …”9

Browne LJ considered this factor important because of its effect on the child as well as the light in which it cast the character of the father.

Bridge, LJ, in agreeing with Browne LJ highlighted the prospect of the child remaining as an only child with her grandparents.

Bridge, LJ also alluded to the prospect of the child being brought up “… in an atmosphere of bitterness and hostility towards her father which might gravely impair her relationship with him ...”10

At the end of his judgment Bridge, LJ said:

“I have borne in mind throughout that the child’s welfare is the first and paramount consideration.   I am convinced that it is in the child’s interest to stay with her father.   But I also bear in mind that the child’s welfare is not the only consideration.    Her father is her only surviving parent.   To take her away from him for insufficient reason would not only be wrong from her point of view; it would also in my judgment, be a grave injustice to the father.”11

7. D v. M (Minor: Custody Appeal)12
In D v. M, the Court of Appeal heard the appeal of an unmarried mother against the decision of the divisional Court to award custody of their child to the father.

The mother and the father were in the late teens when the child was born.   They lived in separate households.   The mother continued living with her mother and siblings and often allowed the father visiting access to the child.

When the child was about four years old the relationship between the father and the mother ended.   The mother became acutely depressed, took an overdose of tablets and was admitted to hospital for a short time.

Following the breakdown of the relationship, the father began hiring with a separated married woman, who had a young son of her own.  The father applied for custody.

The Court of Appeal awarded custody to the mother.   The reason for allowing the appeal was that the first instance justices gave too little weight to three important considerations:

· continuity of care was most important in the upbringing of a child and the disruption of established bonds was to be avoided.

· the child would be looked after by hired help if custody was awarded to the father, whereas the mother looked after him herself.

· The father was less co-operative than the mother in terms of allowing access.   This was likely to lead to “… the ousting of the mother if he had custody …” 

8. Rostron v. Rostron (1982)13
In Rostron v. Rostron, the English Court of Appeal adjudicated on the application of a mother for custody of two young children.

The mother had left the father and following dissolution of the marriage the father and mother consented to an order by which custody was granted to the father.

One year later the mother applied for custody.   She had been experiencing difficulties in obtaining access to the children.   Moreover she had obtained a house and was in a position to provide for the children physically.

The Court of Appeal upheld the first instance decision to refuse care and control to the mother.   The Court of Appeal endorsed the reasoning of the first instance Judge, who had recognized that the natural person to have care of young children was the mother.    The Judge at first instance decided nonetheless that: 

“… a transfer of custody with the upheaval, unsettlement and emotional disquiet it would bring, was a risk which was not justified against retaining the status quo…”

It is further reported that at the first instance judge found that the father had not encouraged access, and that the Court’s position as to custody would be reconsidered, if the father’s attitude towards access did not change.

Cases cited on behalf of the Father

1. Mark T. Mc Kee v. Evelyn Mc Kee [1951]14
A.C. 352, in which the House of Lords stated the principle that in questions of custody, the welfare and happiness of the infant is the paramount consideration to which all others yield.

2. J v. C. 

In the case of J v. C., the House of Lords considered the application for wardship by the foster parents of a Spanish boy.  The ward was of Spanish parentage and lived with English foster parents.   Upon the request of his natural parents for his return, the foster parents instituted wardship proceedings.   The Court ordered that care and control of the child be committed to his foster parents.

The foster parents subsequently requested that the child, of Roman Catholic parentage, be brought up in the Church of England for Educational reasons.   The parents, thereupon applied for care, control and custody of the infant.

Lord Guest emphasized that it was not for the House to retry the case upon its facts and that the discretion of the first instance Judge would be overruled only if was exercised upon some wrong principle.

At p. 692 of the report, Lord Guest considered the accuracy of the right of an unimpeachable parent to care and control of the infant.

Citing in re Flynn (1848)16, Lord Guest traced the history of the principle that the welfare of the child is the paramount consideration.

After having reviewed the authorities up to 1925 with the epiphany of the Guardianship of Infants Act 1925, Lord Guest re-iterated the principle at p. 697

“… the law administered by the Chancery Court representing the Queen as parens patriae never required that the father’s wishes should prevail over the welfare of the infant.   The dominant consideration has always been the welfare of the infant …”

3.
HCA #1012 of 1988 Ramkissoon v. Ramkissoon17
In Ramkissoon v. Ramkissoon17, the petitioner/mother sought custody of the three children of the family.   The petitioner had left the matrimonial home owing to the behaviour of the Respondent.   She had taken the youngest child with her, intending to return for the older two.   Upon her return she was prevented from taking them.

At p. 4 of her judgment, Justice Permanand re-iterated the principle that the paramount consideration was the welfare of the child.   Justice Permanand cited J v. C (1969) 1 All ER 788, where Mac Dermott LJ said that the welfare of the child:

“… must mean more than that the child’s welfare is to be treated as the top item in a list of items…    I think it connotes a process whereby when all the relevant facts, relationship claims and wishes of parents, risks, choices and other circumstances are taken into account and weighed, the course to be followed will be that which is most in the interest of the child’s welfare.18   

Justice Permanand listed the relevant factors:

· Accommodation and material advantage
· Stability of home life
· The children’s wishes, when the child is old enough to express its own views the Court will consider them, not so that it can give effect to those wishes, but to be better able to judge what is for its welfare
· Sex and Age of the children
· Education
· Retention of existing position
· Personality and character of parents
· Access19
Reasoning and Decision

1. The authorities speak with one voice that the paramount consideration in matters concerning children is the welfare of the child.

2. The authorities also assert that the best interest of the child, though paramount is not the only interest.

3. Certain specific factors have been identified as indicating the best interest of the child.

4. It would in my view be prudent to assess each factor in relation to the application before me.

(i) Accommodation and Material Advantages

In my view, the accommodation and material advantages on both sides are largely on par.

Both parties belong to apparently well-off business families.   Should care and control be given to either party, Ajay will be placed in a home with all modern amenities.

With his mother, Ajay will have the advantage of having a room to himself.   With his father Ajay enjoys the advantage of a large, secured playing area.

(ii) Stability of Home Life

In respect of this second factor, in all probability, Ajay will enjoy a more stable home life with his father.   His day care arrangements had been centered on his paternal grandparents long before his parents’ separation.

The Mother readily admitted that the grandparents took good care of Ajay.   In spite of their negative attitude towards the Mother, in my view, Ajay’s paternal grandparents have represented to him an anchor in the midst of turbulence.   The stability which the paternal grandparents offer will of course be compromised if Ajay’s grandmother becomes gravely ill or dies.    Whereas she is by no means a young person, there was no evidence to suggest that she was suffering any life threatening illness.

By contrast, either parent on his or her own offers little stability to Ajay.   The Father, in spite of his vigorous denials, is fully occupied with his paramours.   Having regard to the evidence, there is no guarantee that the current paramour will stand the test of time.

The evidence did not suggest that the Mother was promiscuous, or that like the Father she had many extra-marital associations.    However, as a result of her own personal stability, she was very attached to the Father and in my view is still reeling from the shock of the separation.   This compounded with the insecurity surrounding the matrimonial home, leaves the Mother herself in a changing unstable condition, which is unlikely to stabilize the child.

(iii)
Children’s Wishes

The Court did not conduct an interview with Ajay.   The only indications of his wishes appear from the Probation Officer’s Report and Ajay’s interaction with the probation officer.

It is reported at p. 17:

“He (Ajay) stated that he has fun in the care of both parents and he loves them both …”

According to the probation officers report, the Father’s presence acts as a damper on Ajay’s interaction with his Mother.   The authorities suggest that the Court should “look ahead.” 8   One anticipates that with the passage of time, the Father’s anger against the Mother will be cooled.   Moreover, as Ajay increases in age and reason, his father will exert less and less of a negative influence on him.

(iv)
Sex, Age and Education

The authorities suggest that a boy child is better placed with his father.   See Flores v. Flores,20 in which Justice Delaysingh quoted the words of Lord Denning in W & WC [1968] 3 All E.R:

“I feel it right to be guided by the general principle that a boy of this age some eight years of age is … better to be with the father …” 

Ajay is not at present a very young child.   In my view at the age of seven his need for a male role model exceeds his need for his mother.

(v)
Personality and Character of Parents

The Mother was painted in the father’s evidence as volatile and violent.     This conflicted with the description given to the Probation Officer by Esther Maharaj, who described the mother as soft-spoken and never involved in “confusion.”

In the Court’s assessment any incidents of volatility on the Mother’s part were caused by the double grief of being separated from the father and being denied access to her son.   It is expected that with time, the Mother’s wounds would be healed.   The length of time required for this process, however, is an unknown variable, for which the Court must cater.

The preponderance of the evidence suggests that the Father’s weakness is infidelity.   There is no guarantee that his current association will mature into a lasting relationship which could provide Ajay with a source of stability and emotional nurturing.   On the contrary, after two years, the Father still denies the association and refers to his paramour as his “co-worker’.

The Father also struck the Court as calculating and ruthless.   Wherever Ajay is placed, the Father will continue to be in touch with him.   The negative traits of his father will present problems with which he would be required to deal.

(vi)
Education

Reports emanating from Ajay’s school depict him as a model student in every respect.    Nearly all of his grades are As.   In response to the question of the probation officer, he has been described by his teacher as “well-mannered and well behaved.”   He is capable of working independently.    He is also capable of interacting positively with his peers, by whom he is liked.

The Probation Officer offered a positive and independent report on Ajay’s educational development.   His academic performance appears to have survived the breakdown of his parent’s marriage.

In my view, this factor is a strong indication of well-being.    In all probability, it is the result of the stability offered by the input of his paternal grandparents in his life.

(vii)
Retention of the Existing Position

At p. 8 of her judgment in Ramkissoon v. Ramkissoon17, Justice Permanand (as she then was) alluded to previously held views that a child’s grief at being parted from the parent was transitory.    The learned Judge, then alluded to recent discoveries, which have established that 

“… the result may be highly detrimental if not disastrous and where there is a grave danger of the sort the Court should at all costs avoid a change …”21

At present, in the instant case the existing position is governed by an interim consent order, whereby Ajay resides with his father and spends his weekends and one afternoon per week with his mother.   On the one hand, there is no evidence to suggest that any change will be detrimental to Ajay.   On the other hand, it is apparent, that Ajay has adjusted to the change which was wrought by his parents’ separation in August, 2005.   In my view the fact of his adjustment is borne out by his academic performance and the observations and the report of the Probation Officer.    It is significant that he has expressed affection for both parents.   It is also significant that under observation, Ajay appeared to be “… a small but healthy looking child …”    In a session with his mother and the probation officer, Ajay:

“… became very vocal after a short while indicated that he spends quality time with both parents…    He stated that he has fun in the care of both parents and that he loves them both.”


(vii)
Access:

At the inception of this matter, access was the burning issue.    In early 2006, the Mother was denied access altogether.    She complained to the Court, albeit not under oath, that her access was restricted to speaking to Ajay through a locked gate.

The evidence suggests that the Father used Ajay as an instrument to punish the Mother for her reaction to his romantic escapades.    Thus, Mother was denied access altogether over the Christmas of 2006.   Moreover the Father’s parents appeared to obey his instructions, in blocking the Mother’s access to Ajay.

It appears to the Court however, that following the entry of the order by consent, on 11th May, 2006, there has been a steady improvement in the attitude of the father.    The Court’s view is based on representations in Court by the parties themselves and by their respective attorneys.

It is uncertain whether the improvement is due to the respect which the Father has for the Court’s order, or whether it is as a result of the healing which is concomitant with passing time.

Having regard to the foregoing circumstances, it is my view that the order which will best serve the paramount consideration is an order whereby the interim consent order is made final.

I have studied carefully the erudite authorities offered by Mrs. Suite learned attorney-at-law for the Mother. 

The evidence has cast the Father in a highly unflattering light, painting him as uncommitted to his marriage and uncaring of the Mother’s feelings.   However as in the case of Re F8, his lack of value as a husband has not detracted from his value as a father, particularly when supported by his parents.   It is not the function of this Court to punish the father.   In the case of Re F8, Justice Megarry asserts that the factor of justice between the parties will become a determinant in the matter where the “… welfare of the infant would be equally served whichever parent has care and control …”    See p. 768 of Re F8.

In my view, it would not be correct to say that Ajay’s welfare would be equally served whichever parent has care and control.    An award to the mother at this time will necessarily imply the disruption of Ajay’s present life.    He will be removed from his grandmother, who has been his caregiver from infancy and he will be required to begin the process of emotional and psychological adjustment once again.    In my view the benefit to be derived from such a measure is not equal to the risk of the emotional devastation of the infant.   See Rostron v. Rostron13

On the other hand if the interim order is made final, Ajay will be in touch with all the significant adults in his life: his Mother on the weekends and his Father and grandparents during the week.

The authorities cited by learned attorney-at-law, Mrs. Suite, strongly suggest that care and control will be withheld from a caregiver who restricts access from a parent or who contributes to the child’s negative perception of one of his parents.    This in my view was the effect of Re F8 (a minor) (Wardship Appeal) [1976].   This very decision provides authority for the Court “to look ahead.”   In the course of the past year, the Court has witnessed the settling of access arrangements.   It is envisaged that a continuation of these arrangements will render them even more acceptable to the parties and in the best interest of the child.

It is a cause for regret that there might be a possibility that the father and his parents have been poisoning Ajay’s mind against his mother.    When one looks ahead however, it is envisaged that the effect of a workable arrangement will be that the current anger and bitterness will subside, once again to the ultimate benefit of the child.

Should this be an inaccurate prediction, the Court has adequate precedent to rule that the current arrangement will be immediately suspended and remitted to the Court if the Mother is denied access or encounters evidence of any future mental poisoning.

In making this decision, the Court wishes to underscore that it is no reflection on the ability of the Respondent to care for her child.    In fact, the evidence suggests that she has been the victim of an uncommitted and uncaring marriage.    The decision is made only with the welfare of Ajay in mind and a calculation of the detrimental effects of any disruption of the life to which he as grown accustomed over the past year.

Orders:

(i) The interim order which had been made by consent on 11th May, 2006 is hereby made final.

(ii) No order as to costs.

(iii) Liberty to apply.

Dated the day of 1st May, 2007

…………………………

Mira Dean-Armorer

Judge
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