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REASONS FOR SENTENCE

1.
The accused has pleaded guilty to the charge of having had sexual intercourse, with consent, with a female person aged between 14 and 16 years contrary to section 7 (1) of the Sexual Offences Act, 1986, as amended.

2.
The facts are that on 6 October 2000, the virtual complainant, then one month short of 15 years, a Form 3 student (the complainant), instead of going to school telephoned the accused and made arrangements to meet with him at his home.  In furtherance of this arrangement, the complainant met with the accused and his sister and travelled with them to that house.  They watched television for some time and then the accused and the complainant went to the bedroom where they had consensual sexual intercourse.  They rested and had intercourse again.  After this, they bathe, dressed and both went back to Rio Claro.  The complainant’s father, who had become suspicious of the activities of his daughter, went to Rio Claro and stood watch at a strategic point.  While there he saw the accused walking with his daughter.  He met up with her, and after questioning her, he took her to the police station where she was interviewed.  The accused was arrested that day and when confronted with the allegation he admitted it.

3.
The maximum penalty for this offence is one of 12 years imprisonment.  Two months before this offence took place the penalty had been increased from five years.

4.
In deciding the appropriate sentence, I note that the starting point is not generally the maximum.  In most cases, the maximum penalty will be reserved for particularly heinous cases or where an accused is a repeat offender, especially for a similar type case.  This case does not fall in either of these categories.  Sentencing is also not an exact science.  The court must look to doing the best it can in the peculiar circumstances of a case, ever mindful that no two cases are exactly the same.

5.
In the accused’s favour, he has pleaded guilty at the earliest opportunity.  He has not wasted the court’s time and the complainant has not been placed in the position of having to give evidence with the embarrassment that this would have caused to her and her family.  He is a man of good character with no convictions or other pending cases.  Importantly, seven years has passed since the offence and the accused has not been in any further trouble.

6.
I have not been referred to, nor have I been able to find any reported decisions on sentencing for this offence.  In the course of submissions I was referred to the local cases of Edwin Farfan v The State Cr. Appeal No. 34 of 1980, Surughlal Ramdass v The State Cr. App. No. 26 of 2000, The State v Damindra Latchman Cr. Appeal No. 62 of 2000, and The State v Emmanuel Toney Cr. App. No. 140 of 1998, and the United Kingdom decision in Attorney General’s Reference No. 42 of 2003 [2003] All ER (D) 251.

7.
Farfan considered general principles of sentencing which need not be repeated here.  Ramdass, Latchman and Toney were cases of the more serious offence of sexual intercourse with a female under 14 years for which the maximum sentence is life imprisonment.  Such cases are called statutory rape since someone under 14 years cannot in law give consent to sexual acts.  By contrast, the instant offence contemplates consent being given.  The present offence is also different in that the law allows a defence to male persons who are not more three years older than the girl if it can be shown that he was not wholly to blame for the act taking place.  I add that this is not the case here, but the reference is made to show that there is some difference in the gravity of the two offences.

8.
In Toney, the accused, aged 29, had pleaded guilty to having had sexual intercourse with a girl of 13 years in which there was a relationship of trust.  On appeal, the learned Justice of Appeal Kangaloo considered a bond of good behaviour was an inappropriate sentence for that offence and imposed a term of 5 years imprisonment.  In Ramdass, the accused was 41 years, married and had two children and had sexual intercourse with a 12 year old girl who had struggled against the act as best as she could.  De la Bastide C.J., as he then was, imposed a term of 10 years imprisonment.  In that case, the accused had taken the girl to a hotel and offered her beer to drink.  The accused had not pleaded guilty, but had been found guilty by a jury.  Finally, in Latchman, a term of eight years was imposed in circumstances where the victim was 12 years old, the accused was her brother in law, aged 24, and the offences had taken place on three separate occasions.  The accused had committed the act “when they were alone, used force and instilled fear” (p. 4).

9.
While these cases provide guidance, there are some important differences with the instant case.  The offence is different, the act here was consensual, and unlike Latchman and Ramdass, this accused has pleaded guilty at the earliest opportunity.

10.
The accused has also pleaded guilty in circumstances where there had been an earlier indication that the complainant was reluctant to give evidence and may not have done so.  State Counsel after interviewing her indicated to the court that the complainant had said she would go on to give evidence.  The accused could have opted to take his chances to see if the witness would have in fact done so or come up to proof, but he nevertheless decided to plead guilty and save the complainant from having to testify.  This, in my view, is a tangible and clear sign of remorse.

11.
Further, the accused through his Counsel has put forward two testimonials of his good character.  One is from his employer with whom he has worked for the last 12 years.  This shows stability on the accused’s part.  Both testimonials speak of the accused’s good qualities and behaviour.

12.
Of relevance in sentencing also is that this offence took place seven years ago.  Since that time the accused has started a family.  He has two children aged three and four and a common law wife.  He maintains both his wife and the children solely.  The complainant has also moved on.  She too is in another stable relationship.  State Counsel stated that she intends to be married soon.  It does not appear that this encounter has caused any lasting trauma to her.  She has also indicated her “forgiveness”.  During this period, the accused has maintained a clean record.

13.
The accused spent 28 days in custody and has accordingly heard the clanging of the prison gates behind him.

14.
The offence took place at a time when the complainant described the accused as her boyfriend.  While I consider that this shows that this was not an arbitrary act of sexual intercourse, nonetheless, I cannot give significant weight to this factor in the accused’s favour since it is against the public interest to condone liaisons of men of the accused’s age with girls under 16 years.

15.
It is clear that the sentencing aspects of rehabilitation, personal deterrence and prevention of the accused from repeating his act are not significant factors to be considered here.  I consider, however, that the punishment and deterrent aspects are important.

16.
Counsel had urged the court to consider a non-custodial sentence.  However, as Kangaloo JA observed in Toney, the court must be cognisant of the signal or message it sends to the community.  While the accused’s circumstances, the time that has passed since the incident, the virtual complainant’s attitude to him and the case, his guilty plea, his genuine remorse and his clean record are all weighty considerations, I am unable to accede to Counsel’s plea.  There are aggravating factors which include that the complainant was led away from school in her school uniform and as part of a plan even though she freely went along with it.

17.
Having said that, considering the guidance provided in the local cases, especially Toney, while a custodial sentence is necessary, I am not of the view that an overly long one is needed.  The accused has learnt his lesson.  He has led an otherwise decent life as evidenced by the testimonials of persons who have known him for 25 years.  He is being punished for the act itself and to deter others.

18.
Given all the circumstances, both those in his favour and those aggravating, a sentence of two years in the existing prison conditions will adequately send the signal that male persons of the accused’s age can expect to go to prison if they engage in sexual intercourse with girls under 16 years of age.  The court will not condone this.

19.
The sentence is two years imprisonment with hard labour.  The sentence will begin today.

R. Boodoosingh

Judge (Acting)
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