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RULING

The Charges

1.
The accused, Dexter Joseph, has been indicted on two counts of obtaining a valuable security by false pretences contrary to section 34(1) of the Larceny Act, Chap. 11:12.

2.
Count One alleges that the accused obtained a Board of Inland Revenue cheque for $3,500.00 by falsely pretending that he was employed by the Trinidad and Tobago Defence Force in the year 1992 and had paid $6,418.85 in taxes, and he submitted an Income Tax Return stating he was entitled to a refund of $3,500.00.

3.
Count Two is in similar terms, but the refund involved is $3,428.00 for the year 1993.

Relief Sought

4.
The accused seeks a stay of proceedings on the grounds that continued prosecution amounts to an abuse of process and constitutes a breach of his right to a fair trial within a reasonable time in accordance with the provisions of the Constitution and the common law.

5.
The State is resisting the application for a stay of proceedings.  No issue of abuse of process other than delay has been raised.

Chronology

6.
The chronology of this case is as follows.  The accused was charged on 14 November 2000.  The offences were allegedly committed on 22 February 1999 relating to Tax Returns for the year 1992 and 1993.  The preliminary enquiry began on 17 March 2005.  He was committed to stand trial on 21 February 2006.  An indictment was filed on 16 October 2006.  The matter was placed on a Cause List Hearing on 15 December 2006 and later on a trial list.

7.
At page 16 of the State’s Skeleton Argument, State Counsel has frankly conceded:

“In this case it is conceded that there is unjustifiable prosecutorial delay.”

8.
At page 11, State Counsel has also indicated:

“The Prosecution is unable to advance any justifiable basis for the absence of State Counsel on the numerous occasions this matter would have been called in the Magistrate’s Court.”

9.
In the context of the submissions filed, however, State Counsel has suggested that no complaint can properly be made of the period between the commission of the offence and the laying of the charge and also of the period after the filing of the indictment.  Both these time periods, it is contended, were reasonable for the steps concerned to have been taken.  State Counsel submits that the relevant period of prosecution delay is about five years up to the time the preliminary enquiry began.

10.
Counsel for the accused has submitted that the entire period from the laying of the charge to now should be reviewed.

Issues Raised in the Application

11.
The main issue here is has there been delay in the prosecution of the case to cause prejudice to the accused thus rendering his trial now unfair.  Questions that are central to deciding this application are:

(a)
Does the accused have the right to a fair trial?

(b)
Can the trial of an accused be rendered unfair by unreasonable delay?

(c)
Has there been unreasonable delay in this case?

(d)
If the answer is yes to question (c), has this unreasonable delay led to presumptive prejudice?  If not, has it caused actual prejudice?

12.
The answer to question (a) is plainly, yes.  The remaining questions are dealt with below.

Can the trial of an accused be rendered unfair by unreasonable delay?

13.
Counsel for the accused has asked the court to find that the Constitution gives the accused a right to a hearing within a reasonable time.  Notwithstanding the passionate submissions of Counsel, deciding whether the Constitution provides for a right to a fair trial within a reasonable time is not necessary to the determination of this application.

14.
Whether such a right exists under the Constitution or under the common law is, in my view, academic in this case.

15.
Every accused is entitled to a fair trial.  An important element of a fair trial is that a trial must not be unduly delayed.  Undue delay can lead to prejudice.  Crucial witnesses may be unavailable.  Vital documents may be lost.  The memories of witnesses dim.  Opportunities for memory refreshing diminish.  An accused may suffer financial loss and disruption of normal life.  Stress, emotional hurt and worry can overtake witnesses and accused persons.  There are several possibilities.  These can all impact on how an accused deploys his case.

16.
The Court must look to each case to decide, on its facts, if any prejudice has been suffered by an accused to render his trial unfair (emphasis supplied).  There will inevitably be some prejudice resulting from criminal proceedings and the delays often attendant.  That comes with the terrain.  This happens with most criminal charges, some more than others, and it affects different accused persons in peculiar ways.  For some, the aggravation is more acute.  The question is, “Has there been prejudice by the delay to make the trial now unfair?”  This principle can be inferred from various cases including DPP v Jaikaran Tokai and Others [1996] AC 856; Sieuraj Sookermany v DPP and Another (1996) 48 WIR 346 and Jerome Boodhoo and Others v The Attorney General of Trinidad & Tobago [2004] UKPC 17 at para. 14.  Further, the granting of a stay of proceedings remains an exceptional remedy.

17.
Critical to the requirements of a fair trial is that the accused must be permitted to attack the prosecution’s case and advance his case, and delay can obstruct this.  Thus, the trial judge must consider if any delay is more likely than not to cause prejudice to the accused and what should be the consequence of this.  The judge must assess if measures can be adopted or directions given to counteract and dull the prejudice.

Has there been unreasonable delay?

18.
In my view, the reasonableness of the time which elapsed must be judged considering the nature of the legal process, the type of case concerned, competing cases, Magistrates’ caseloads, the High Court caseload, resource allocation to the prosecution, the stress caused to an accused faced with a charge before the court, the strain of having a charge hanging over the accused’s head, prejudice to the fair hearing of the issues, the exigencies of the administration of justice, among other factors.  The court must assess any evidence presented and take account of its knowledge of local conditions.

19.
A sensible approach for the court is to heed these relevant factors and try to estimate what would have been a reasonable time for the case to come to trial.

20.
In doing this, I note that this is a straightforward case.  Six prosecution witnesses were called at the preliminary enquiry and the issues are narrow.  Considering that and the other relevant factors, in my view, a reasonable time period for this case to have been listed for trial was two to three years.  This includes the period from the laying of the charge, the completion of the preliminary enquiry and the filing of the indictment.  An indictment having been filed, what amounts to a reasonable time for listing a matter at the High Court varies at different times given the High Court caseload and various competing factors such as availability of judges and attorneys and priority being given to capital cases and persons on remand.

21.
From the time the accused was charged, I therefore find that the unreasonable delay amounts to approximately three to four years.

Has there been presumptive prejudice?  Has there been actual prejudice?

22.
Bearing in mind when the accused was charged, and having decided what the reasonable period of time for the case to come to trial was, the time that has elapsed is not sufficiently long to lead to a presumption of prejudice.

23.
The next issue to be decided therefore is whether there has been actual prejudice caused by the delay.  The existence of prejudice relates closely to the issues in the case.  The critical issues in this case include:

I. Did the accused obtain the cheques in question?

II. Was the accused an employee of the Defence Force in 1992?

III. Was the accused an employee of the Defence Force in 1993?

IV. Was there a false pretence that the accused was employed with the Defence Force in 1992?

V. Was there a false pretence that the accused was employed with the Defence Force in 1993?

VI. Were Income Tax Returns submitted by or on behalf of the accused for the years 1992 and 1993?

VII. Did the accused sign these Returns?

VIII. If he did, was the accused aware of the contents of the documents he signed, and if so, what is the legal effect of this?

IX. Was the accused entitled to the refunds in question?

24.
The accused has stated on affidavit that his main witness, one Clyde Gopaul passed away about 2003.  Further, the complainant has died, as has Mr Constantine, the accused’s attorney in the Magistrates’ Court.

25.
The accused asserts that Mr Gopaul would have been able to testify to the effect that he, Mr Gopaul, had filled out the Income Tax Declarations in question.   This evidence, it is suggested, would assist with the issue of the accused’s honest belief in submitting the forms.  The connection between that possible evidence and the accused’s honest belief is tenuous.  If Mr Gopaul had filled out the Forms, then all that is established is that fact.  This does not help with deciding what the accused knew or believed about their contents.  Additionally, the person responsible for an Income Tax Return is the declarant, regardless of who filled out the form.  This is plain from the wording of the declaration.

26.
Further, the accused submits that the death of the complainant prevents his being cross-examined on important issues, particularly, whether there was a third statement given by the accused to the police and whether Mr Gopaul had given a statement.  Concerning the latter, there is no clear evidence that such a statement was ever taken.  As to the former, it is either the prosecution can produce one or not.

27.
None of these matters, which are on collateral issues, result in prejudice to the accused.  If they cause any minimal prejudice, appropriate directions from the trial judge can alleviate this.

28.
The relevance of the evidence which could be elicited from the two witnesses mentioned, to these issues, is also questionable.  Even if it is considered relevant, a trial judge can direct the jury appropriately on the absence of these witnesses.  I am therefore unable to agree with counsel’s submission that the absence of these witnesses is more likely than not to cause actual prejudice to the accused to make his trial unfair.

29.
In any event, while he has no burden to do so, the accused can himself, if he wishes, give evidence on these aspects.  The prosecution will be unable to lead contrary evidence on any assertions the accused makes as to this.  It is difficult in such conditions to see what actual prejudice the accused could sustain.  If there is any, the trial judge can direct the jury to examine the absence of these witnesses and the effect of the delay on the accused’s ability to elicit evidence from them.

30.
Further, it is the prosecution’s burden to prove each ingredient of the charges and make the jury sure of the accused’s guilt.  No burden rests on the accused to assert his innocence.  In this regard, it is worth noting that delay by the prosecution also affects their witnesses through their availability, failing memories and loss of records.

31.
Additionally, Mr Gopaul is said to have died about 2003.  This happened within the reasonable time frame for the completion of the preliminary enquiry and the settling of the indictment indicated above.  Mr. Gopaul would thus have been unavailable even then.

32.
As to Mr Constantine’s passing, the death of an attorney who represented an accused can pose challenges for a new attorney.  Such challenges are, however, surmountable.  They also cannot be exaggerated.  A new attorney, familiar with the issues, can ask the necessary probing questions of the accused to obtain instructions to mount an effective defence.  There is no evidence in this case, however, that the attorney’s death has caused any prejudice to the accused.

Conclusion

33.
The issues then are relatively simple.  The important evidence relating to any false pretence concerns whether the accused was employed with the Defence Force at the relevant time and whether he knew he was making a claim for those years.  Whether Mr Gopaul filled out the returns is not nearly as important as whether the accused can be shown to have signed the forms and knew of the contents.

34.
The court must balance any possible prejudice to the accused with that of the public interest in having criminal cases ventilated in court, but ever mindful that every accused is entitled to a fair trial.  Here, I find that there is no prejudice to render the accused’s trial now unfair.

35.
Accordingly, the accused’s application for a stay of proceedings is refused.  This matter is to be listed for trial at the earliest available date.

36.
I thank Counsel for their lucid and helpful written and oral submissions.

Ronnie K. Boodoosingh

Judge (Acting)
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