Republic of Trinidad and Tobago

Criminal High Court No. 

BETWEEN

THE STATE

AND

WINSTON DERRICK BAKHORIE

FOR

MURDER

RULING ON VOIR DIRE

Before: Boodoosingh J. (Acting)

Appearances

Mr A. Stroude and Ms R. Rambhajan for The State

Mr N. Mohammed and Ms R. Ramjit for the Accused

Delivered: 19 November 2007

1. The accused, Winston Derrick Bakhorie, is accused of murdering his wife Rhonda Zamora Bakhorie on 22 March 2003 at California by stabbing her once in the chest.  The accused allegedly made admissions against his interest on 22 March 2003 to Cedric Neptune, a police officer attached to Homicide Division, San Fernando and also an attorney-at-law admitted to practise in Trinidad & Tobago.  

2. During his trial, the accused asserted that legal professional privilege protects any communication he had with Cedric Neptune from being admitted in evidence.  In particular, the evidence of Neptune relating to alleged oral admissions made to him has been challenged.  A voir dire has accordingly been held to decide if legal professional privilege applies.

3. At the beginning of this case, Counsel for the accused had indicated that the voluntariness of the alleged oral statements to PC Cedric Neptune and Corporal Noel Corbette was not being challenged.

4. However, during the course of the voir dire held to decide whether the alleged communications between the accused and Cedric Neptune were covered by legal professional privilege, the court considered it necessary having regard to suggestions put to the witness Cedric Neptune to consider whether any part of these alleged statements may be excluded on the ground of any breach of the Judges’ Rules or for lack of voluntariness.  Both issues were dealt with together since the evidence impacting on both issues appeared essentially to be the same.

5. These then are the issues for the court to decide at this stage.

Legal Professional Privilege

6. The first issue for consideration is what is legal professional privilege and does it apply here.

7. Legal professional privilege attaches to confidential written or oral communications between a professional legal adviser and his client, or any person representing the client, in connection with and in contemplation of, and for the purposes of legal proceedings or in connection with the giving of legal advice: Archbold 2006 ed. para 12-7.
8. Thus it may arise where communication has been made for the purposes of representation in court proceedings or for obtaining legal advice. It renders statements made in the course of confidential communications between a client and his attorney-at-law inadmissible in evidence, save in clearly defined exceptional circumstances.

9. For litigation privilege to apply, the communication must be made in connection with and for the purpose of existing or contemplated legal proceedings.  That purpose does not have to be the sole purpose of the communication, provided it was the dominant purpose: Archbold 12-7a.

10. In Three Rivers District Council v Governor and Company of the Bank of England (N0. 5) [2004] 3 All ER 168 what constitutes legal advice was discussed.  After reviewing various cases Lord Philips MR, at page 177 b, stated:

“… if privilege, is to attach, the starting point is that the services of a solicitor must be sought for the purpose of providing professional advice of a kind to be sought from lawyers.  Communications ancillary to that purpose will be privileged.”

11. Further, at page 178 Lord Phillips stated:

“In summary, the authorities to which we have referred show that, where a solicitor-client relationship is formed for the purpose of obtaining advice or assistance in relation to rights and liabilities, broad protection will be given to communications passing between solicitor and client in the course of that relation.  In all the cases, however, the primary object of the relationship was to obtain assistance that required knowledge of the law.  We do not consider that the same principle applies to communications between solicitor and client when the dominant purpose is not the obtaining of advice and assistance in relation to legal rights and obligations.”

12. In Cordery on Solicitors, Butterworths, 8th ed., 1988 the learned authors note at p. 49:

“A retainer is a contract whereby in return for the client’s offer to employ the solicitor, the solicitor expressly or by implication undertakes to fulfil certain obligations.”

13. Further at p. 49 the learned authors state:

“The obligations deriving from the retainer and imposed upon the solicitor are:

Those expressly agreed upon when the retainer was constituted or subsequently varied by mutual consent;

Those which the law would imply from the circumstances where nothing has been expressly agreed; and

Those expressly imposed by law which are applicable to the particular retainer.”

14. Regarding the authority of a retainer, Cordery at p. 76 states:

“Although it is common to employ a solicitor over an indefinite period, the retainer in each case (in the absence of special agreement) is limited to the particular business in respect of which he is employed, and there is no such thing as a ‘general relationship of a solicitor and client of a standing or permanent character for all occasions and for all purposes.’  In other words, there is no such thing as the ‘office of solicitor, that is to say, that a man has got a solicitor, not as a person whom he is employing to do some particular business for him, either conveyancing, scrivening or conducting an action, but as an official solicitor.”

15. The authority conferred by a retainer is limited: “where a retainer is given for a particular transaction the solicitor may transact only the business specified in the retainer”: Cordery, p. 76.

16. These extracts suggest that the relationship of attorney and client is limited to that which the parties have agreed.  It does not follow that because an attorney has undertaken to represent or give advice to a person in relation to one matter that that relationship will follow into another matter, especially where the latter issue is of a fundamentally different character from the first.

17. What also follows from these cases is that the mere fact that an individual is speaking with an attorney-at-law does not mean that the conversation will be construed as a conversation taking place in the context of an attorney-client relationship and from which legal professional privilege may flow.  Such conversation must be directed at obtaining advice or representation in relation to a particular matter or series of matters which are within the contemplation of the parties.

18. It is against this background that the evidence must now be considered.

19. The accused gave evidence.  He said on 20 March 2003 he spoke to Cedric Neptune about a divorce.  Neptune took information from him and told him to bring certain documents to him.  On 22 March 2003 he went to Cedric Neptune’s home and took along his marriage certificate, birth certificates for himself and his wife and children, along with copies.

20. On his fourth visit to Neptune’s home on 22 March 2003, the accused says he spoke to Neptune’s mother.  Having spoken with her he sat in the gallery.  He then went to speak with Cedric Neptune downstairs where the accused told Neptune that there was “a fight between Krishen, Rhonda and himself and Rhonda was stabbed”.

21. After he said this Neptune asked him questions about where she was stabbed and about the children.  Neptune then told him to sit and relax because he, Neptune, did not want him to drive again because he, the accused, looked drunk.

22. That was the substance of the exchange.  Later on, the accused said Neptune told him that he was not to sign or say anything at the police station until he came.

23. This is the sum total of the evidence upon which the accused says attorney-client privilege arose on the night of 22 March 2003.

24. From the accused’s version of the events concerning the divorce matter and considering the version of Cedric Neptune in relation to this issue, there is some agreement.  Neptune does not, however, accept that he took additional information in writing from the accused.

25. Taking the accused’s version at its highest it seems that Neptune had undertaken to assist the accused with getting a divorce, either by doing it himself or getting someone to assist the accused.

26. However, as regards the “stabbing” matter, the circumstances are quite different.  Firstly, the matter now concerned the criminal law.  Secondly, the accused knew Cedric Neptune was a police officer.  The accused was a member of Coast Guard and thus should have been at least nominally familiar with the role of the security forces.  He, in the court’s view, would have appreciated that Cedric Neptune would have been placed in a position of conflict as a police officer in representing a suspect.

27. But far more importantly, the accused in evidence has not asserted that after his wife’s stabbing that he at any time requested Cedric Neptune either to represent him or to give him advice.  The accused has not suggested that he sought Neptune’s opinion as to his legal rights or responsibilities or that he requested professional advice concerning the law.  He has not said he asked any questions of Neptune.  What followed, from the accused’s version, was at best Neptune seeking information about the accused’s wife and children and Neptune making a gratuitous statement that the accused should keep his silence at the police station.

28. Nor does the accused assert that he sought Neptune’s representation on any issue.  This also cannot be implied from his evidence.  Further, representation in a divorce case is fundamentally different from either representation or giving advice in a criminal case, where the client in the divorce has now become a suspect in a criminal investigation.  It does not follow that Cedric Neptune’s agreement to assist the accused to get a divorce would have flowed into him giving the accused either legal representation or legal advice as contemplated by the Three River’s case.

29. On the accused’s version, his claim of legal professional privilege regarding the visit to Neptune’s on the fourth occasion of 22 March 2003 following his wife’s injury fails.

30. The next question that arises is whether one can say on the prosecution’s version that an attorney-client relationship was formed between the accused and Mr. Neptune following the wife’s injury.

31. In 2003 Cedric Neptune was a police corporal attached to Homicide Division, San Fernando.  He said he knew the accused well, as did his family.  He undertook to assist the accused with his divorce.  He said since he had known both parties he didn’t want to get involved as the accused’s attorney in the divorce, but that he intended to try to identify an attorney to assist the accused.

32. The court is of the view that even though there is doubt whether Cedric Neptune undertook to actually represent the accused concerning his divorce, having undertaken to assist him, communications between the accused and Mr. Neptune concerning those divorce proceedings may have triggered privilege regarding the giving of advice in those proceedings.

33. Such privilege, however, did not follow into the criminal proceedings.  The question now is: Was an attorney-client relationship formed regarding the criminal proceedings on the night of 22 March 2003?

34. The evidence of Cpl. Neptune indicates the answer is no.

35. Having received information, Cedric Neptune began acting in the mode of a police officer giving directions to preserve the knife which had been taken from the accused.  Next, he spoke to the accused.  The accused responded and before obtaining the answer to the next question, he cautioned the accused.  Following the accused’s alleged response, Neptune then told the accused of his rights and privileges in accordance with his duty as a police officer.  According to Cedric Neptune, he reminded the accused that he was a police officer and he would have to tell his seniors about what had happened.

36. No question accordingly arises on Cedric Neptune’s evidence of a possible relationship of attorney-client regarding the post “stabbing” communication of 22 March 2003.  Neptune did not undertake to represent the accused.  He did not give him advice within the legal definition.  He never asserted his role as an attorney.  If anything, he quickly advanced to the accused his role as a police officer, albeit one who happened to know the accused beforehand and one whom the accused came to.  Accordingly, the accused’s objection on the basis of legal professional privilege also fails on the prosecution’s evidence.

Voluntariness

37. The next issue concerns whether any statements allegedly made by the accused should be excluded on the basis of a breach of the Judge’s Rules or on the issue of voluntariness.

38. The accused’s version is that he did not make the admissions alleged by the police and that he was never cautioned nor told of his rights.  Cedric Neptune gave evidence that the accused made certain admissions and he was cautioned repeatedly and told of his rights.

39. According to Cedric Neptune, after he received information from his brother Kelton Neptune, who is also called Derry, he, Cedric, went to the accused and asked him what had happened.  The accused replied, “Cedric, I just stab my wife”.

40. Cedric Neptune then showed him the knife which had been given to him by his brother and asked him “if this is what he used to stab her” and cautioned the accused. The accused replied, “yes”.

41. Cedric Neptune then told the accused of his right to have a lawyer and that he could call someone if he wanted to.

42. Various other admissions followed.

43. The court accepted the version of the prosecution beyond reasonable doubt.  The evidence of Kelton Neptune was not challenged.  The court accepts the evidence of Cedric Neptune that the accused was cautioned and told of his rights.  He gave evidence in a clear, straightforward manner and his evidence was believable.  The court is sure he acted in the manner in which he indicated.  The following reasons explain why the prosecution’s case was accepted.

44. I have already noted that Counsel for the accused has not suggested to the court that the statements of the accused were involuntary on any other basis than on whether the accused believed he was communicating with his attorney at law.

45. In the court’s view the accused could not have believed this and the statements were made voluntarily since:

· The accused knew Cedric Neptune was a police officer and had known that for some time before.

· The accused, himself, as a Coast Guard officer, should in some way have appreciated that Cedric Neptune as a member of the protective services would be unable to act for him as an attorney-at-law in a criminal matter.

· The unchallenged evidence of SRP Kelton Neptune was that the accused was reversing his car when he, Kelton, stopped him and asked him to come out of the car to wait on Cedric.  The accused, according to Kelton, was about to leave.

· The accused did not ask any questions of Cedric Neptune concerning matters of legal advice or legal representation which are important to the formulation of the lawyer-client relationship.

· There is no statement from either side that Cedric Neptune at any time proffered to the accused that he was acting for him in connection with the criminal matter.  Cedric Neptune could not so act in any event.

· The accused’s behaviour after the incident is consistent with someone in a regretful mode who needed to unburden himself with the weight of what had just happened.  The only way Cedric Neptune could reasonably have received the information about the incident would have been if the accused had told someone about it – the evidence of the prosecution is that Kelton told Cedric that his mother had said to him that the accused had just said he had “stabbed his wife or something like that.”

· It is uncontroverted that the accused drove directly to the Neptunes’ home after the incident.  Having done so, he would have made clear his desire for legal help immediately, had he gone there for legal advice or representation.

· I accept Neptune’s evidence and that of Noel Corbett that the accused was cautioned more than once, yet he continued to make statements concerning the incident.

· The alleged statements of the accused are in keeping with someone who regretted the events and needed to unburden himself.  It suggested that the accused was someone who was reaching out for assistance.

· The prosecution’s evidence of the accused’s conduct in expressing thoughts of suicide is consistent with what often happens in this jurisdiction after tragic circumstances involving domestic dispute.  Many men either attempt to or succeed in committing suicide after domestic killings.  There is nothing incredible or unreasonable about this evidence which would have led the court to disbelieve it.

· There is no reason advanced as to why Cedric Neptune would make up false admissions against the accused, especially where there is evidence that there were at the very least cordial relations between the Neptune family and the accused.  Further, Kelton Neptune’s evidence about the accused’s familiarity with the Neptune household was not challenged.

· The accused must have had cordial relations with Cedric Neptune for Neptune to either agree to assist him with obtaining a divorce or acting for him in such proceedings.  Of significance too there had been no fee discussion from either side’s evidence.  It would be strange for Cedric Neptune to have undertaken to assist the accused and for the accused to have visited him on at least three occasions concerning this issue without a fee arrangement being raised, unless there was a fairly close relationship between them.  This, in the court’s view, suggests relations that were better than merely cordial.

· The accused’s alleged admissions in the circumstances, as outlined by the prosecution, are consistent with the relationship Kelton Neptune and Cedric Neptune gave evidence about.  Those admissions are in keeping with the statements one may reasonably expect a person to make to someone else considered to be a friend after such a tragic event.

46. In all the circumstances, therefore, I am of the view that the statements, if made, were made in circumstances where no promises, threats, force, inducements or oppression existed.  They were voluntary statements.

47. Finally, on this issue, Counsel for the Accused in his submissions has suggested that based on the submission on legal professional privilege made by Ms. Rambhajan, the issue may have arisen whether Cedric Neptune may have somehow induced the accused to make the statements on account of his friendship with him.

48. The court has considered the evidence and finds no support for that proposition.  The accused himself denies that Cedric Neptune and he are friends.  He has also denied the friendship suggested with the Neptune family.

49. Next, the prosecution evidence does not raise this issue.  The unchallenged evidence of Kelton Neptune is that the accused told him, “Derry I dead.  If my boss hear this, I finish”.  Kelton Neptune then asked the accused to sit and wait for Cedric Neptune.

50. Cedric Neptune stated that he was given information by his brother.  As he approached the accused all he said to the accused was “what had happened”.  The accused then gave his version.

51. It was only in the context of the accused’s alleged statement that he came to drop his Coast Guard identification card and that he was going to kill himself that the issue of Cedric’s role as a friend arose.  Cedric Neptune said in cross-examination that he was acting as a friend when advising the accused that suicide was not the answer.  In any event, one would have expected such advice to come from a friend, police officer or even from a stranger faced with someone who was expressing an intention to kill himself.

52. Whatever the accused may have thought about whether Cedric Neptune was acting as a friend, the court notes that there is no evidence before it of any circumstances which suggest that Cedric Neptune used his position as a friend to induce the accused to make admissions against his interest.  It is only if the witness had used his position as a friend to gain leverage over the accused that his statements could be seen to be involuntary.  On neither side’s version is there any evidence of this.

53. As already noted the court’s evaluation of the evidence in its context suggests that the accused wished to unburden himself of the events of the night.

54. Also, that Cedric Neptune was obliged, as a police officer, to act in the circumstances presented, cannot render the statements involuntary and hence inadmissible.

55. The fact that Counsel for the prosecution may have loosely referred to Cedric Neptune’s position as being a friend of the accused in her reply to the legal professional privilege point does not alter the evidence given.

Breach of Judges’ Rules

56. The final issue concerns whether the first statement of the accused to Cedric Neptune should be excluded on the basis that he had not been cautioned or told of his legal rights before he allegedly said it.

57. In Shabadine Peart v The Queen [2006] UK PC 5 the Privy Council, through Lord Carswell, stated at para. 24:

(i) the Judges’ Rules are administrative directions, not rules of law, but possess considerable importance as embodying the standard of fairness which ought to be observed.

(ii) The judicial power is not limited or circumscribed by the Judges’ Rules.  A court may allow a prisoner’s statement to be admitted notwithstanding a breach of the Judges’ Rules; conversely, the court may refuse to admit it even if the terms of the Judges’ Rules have been followed.

(iii) If a prisoner has been charged, the Judges’ Rules require that he should not be questioned in the absence of exceptional circumstances.  The court may nevertheless admit a statement made in response to such questioning, even if there are not exceptional circumstances, if it regards it as right to do so, but would need to be satisfied that it was fair to admit it.  The increased vulnerability of the prisoner’s position after being charged and the pressure to speak, with the risk of self-incrimination or causing prejudice to his case, militate against admitting such a statement.

(iv) The criterion for admission of a statement is fairness.  If it is not voluntary, it will not be admitted.  If it is voluntary, that constitutes a strong reason in favour of admitting it, notwithstanding a breach of the Judges’ Rules; but the court may rule that it would be unfair to do so even if the statement was voluntary.


58. It seems to the court that whether or not Cedric Neptune considered that he had sufficient information to treat the accused as a suspect he immediately began acting in “police mode”.

59. The evidence is that Kelton Neptune had told him that the accused had said to their mother that “he had stabbed his wife or something like that”.

60. In Archbold 2006 para 15 – 486 the learned authors note:

“the appropriate time to administer the caution is when, on an objective test, there are grounds for suspicion, falling short of evidence supporting a prima facie case of guilt, that an offence has been committed by the person questioned…” :R v Nelson and Rose [1998] 2 Cr. App. R. 399, C.A.
61. On an objective test it does not seem to the court that Cedric Neptune would have had grounds for suspicion that an offence had been committed by the person questioned (emphasis supplied) at the time when he approached the accused.  At this point it would have been unclear whether an offence had in fact been committed much less whether by the accused.

62. There are various circumstances in which a stabbing could take place, not all of which would involve the commission of a criminal act.  It could have been an accident and the accused became afraid.  It could have been in circumstances of clear self-defence.  Another possibility is that the injury could have been minor, not attracting criminal action.

63. Without more, therefore, it is reasonable to suppose that Cedric Neptune could have formed the view that he did not have sufficient information at that point to treat the accused as a suspect.

64. Even after the alleged first statement the same possibilities noted above could have operated.  Nonetheless, Neptune at that point indicates that he administered the caution.  Neptune having found out for himself what the accused was saying may have then considered it prudent to administer the caution.

65. In the court’s view, accordingly, there was no breach of the Judge’s Rules in this case by Neptune’s failure to administer the caution before asking the accused what had happened.

66. In the event that the court is wrong on this point, the evidence will still be admitted for two reasons:

i) The circumstances show, beyond a reasonable doubt, that the statements were made voluntarily.

ii) In any event, after the accused was cautioned (which the court accepts happened) the accused went on to repeat the statement and further sought to raise the circumstances in which it occurred namely:

a. there was an argument;

b. he stabbed her once;

c. that he tried to make his marriage work but he couldn’t take his wife’s infidelity (“my wife have too much man”);

d. that the argument concerned his step daughter going by one Kenny Jones in La Romaine.

67. All of these raise the issue of provocation, which is a partial defence to murder, in this case. In the Court’s view it is fair to admit the statements.

68. Accordingly the evidence of the accused’s oral admissions is to be admitted.

Summary
69. Regarding the divorce proceedings a relationship of lawyer-client could broadly be said to have been formed.  However, such lawyer-client relationship did not flow into the post ‘stabbing” communications of 22 March 2003 between the accused Cedric Neptune.   The court finds that no lawyer-client relationship and hence legal professional privilege arose in relation to the post “stabbing” communications.

70. The court finds that the alleged statements of the accused in all the circumstances were made voluntarily.  Whatever the accused may have thought on his own, there is no evidence that Cpl. Cedric Neptune used his position as a friend to induce the accused to make statements against his interest.  There is similarly no credible evidence that Cedric Neptune used his position as an attorney to make any statements against his interest.

71. The court is of the view that there was no breach of the Judges’ Rules in not cautioning the accused before his first statement to Cedric Neptune.  On an objective and common sense evaluation at the time Cedric Neptune first spoke to the accused, he did not have sufficient evidence to suspect that a crime had been committed or that it had been committed by the accused.

72. In the event, the court is wrong on this, exercising its discretion, under Peart v R, having regard to the admissions made after the accused was cautioned and told of his rights and that these statements were in the court’s view made in voluntary circumstances, the court rules that the first and subsequent alleged statements made after the incident of 22 March 2003 by the accused to Cedric Neptune are admissible and will be admitted into evidence.

Ronnie Boodoosingh

Judge (Ag.)

19.11. 2007
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