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[1] The Claimant sought Judicial Review of the decision of the Chief of Defence 

Staff made on the 15th November 2016, and communicated to the Claimant 

on the 24th November 2016, that the latter be discharged from duty in the 

Trinidad and Tobago Defence Force (TTDF) on the grounds of ‘Service No 

Longer Required’ with effect from the 13th December 2016 pursuant to 

Section 28 of the Defence Act (the Act) and Regulation 5 (the 

Regulations) of the Defence (Enlistment and Service) Regulation Cap 

14:01 due to a failed drug test conducted on the 11th March 2016 (the said 

decision). 

 

The Claimant also sought an Order of Certiorari to quash the said decision. 

 

[2] He further sought Declarations that: 

i. the Chief of Defence Staff is not empowered to discharge the 

Claimant under Section 28 of the Act and Regulation 5 of the 

Defence (Enlistment and Service) Regulations of the Defence 

Force Act Regulations Cap 14:01 of the Laws of Trinidad and 

Tobago for a failed drug test without itself instituting disciplinary 

proceedings against him; 

 

ii. the said decision was made in breach of the fundamental principles 

of Natural Justice; 

 

iii. the said decision was unreasonable, irregular or an improper 

exercise of discretion; 

 

iv. the said decision was based on an irrelevant consideration. 
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[3] The Claimant sought monetary compensation including aggravated 

and/or exemplary damages for ‘distress, inconvenience and loss’ 

occasioned by the Defendant’s breach of the principles of Natural Justice. 

 

BACKGROUND TO THE CLAIM 

 

[4] The Claimant became a member of the TTDF in 2005 on a six year term 

contract. At its conclusion, he obtained another contract for a six year 

term which was scheduled to expire in April 2017. 

 

[5] In March 2016 the Claimant was ordered to undergo a random drug test 

by the Commanding Officer (Ag.) of the Support and Service Battalion, one 

Malcolm Nedd. Commanding Officer (Ag.) Nedd was instructed to have this 

done by Commanding Officer (Ag.) Ronald Jeffrey. 

 

[6] The test was conducted by Warrant Officer Hislop and the Claimant tested 

positive for marijuana. Officer Hislop informed the Claimant of the result 

and also indicated that the result would have to be confirmed by the 

Forensics Science Centre (FSC). Thereafter, he left with the sample and 

took it to the FSC. 

 

[7] On or about the 17th March 2016 the Claimant was ordered to appear 

before Commanding Officer (Ag.) Nedd. On doing so, he was advised by 

Colonel Nedd that based on the preliminary test result, he intended to 

recommend to the Commander of the Trinidad and Tobago Regiment that 

the Claimant be discharged from the TTDF. The Claimant was ordered to 

proceed on all his outstanding leave with immediate effect. 

 

[8] The Claimant returned to work on the 20th July 2016 after his leave had 

expired and resumed his duties until the 15th November 2016 when he 

was commanded to appear before Commanding Officer Colonel Ganesh, 
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Sergeant Major D. Barkett, Major Phillips, Lieutenant White and Training 

Officer Major Hinkson. Colonel Ganesh read the report contained in the 

Certificate of Analysis from the FSC confirming that the Claimant’s urine 

sample had tested positive for marijuana. Colonel Ganesh then informed 

the Claimant the Commander of the Trinidad and Tobago Regiment had 

ordered that he be discharged from the TTDF immediately upon 

completion of all outstanding leave with effect from the 13th December 

2016. 

 

[9] The Claimant sent a request to the Commanding Officer of the Trinidad 

and Tobago Regiment dated the 16th November 2016 to review the decision 

to discharge him on the basis that it was unfair1. 

 

[10] The Claimant also asserted that Colonel Ganesh told him that his 

discharge was pursuant to the TTDF Zero Tolerance Policy in relation to 

the use of illegal drugs2. 

 

[11] The Defendant relied upon three (3) affidavits – that of Lieutenant Colonel 

Malcolm Nedd, Commanding Officer of the Second Infantry Battalion, 

Lieutenant Colonel Ganesh and Captain Anthony Booker 

 

Lieutenant Colonel Malcom Nedd 

 

[12] Colonel Nedd deposed that the Claimant had been charged for possession 

of drugs on two occasions but both matters had been dismissed in Court. 

The Defendant admitted that he had ordered the random drug test on the 

Claimant on instructions from Commanding Officer (Ag.) Ronald Jeffrey. 

He further stated that he was told that the test was positive for marijuana 

                                                 
1 Para 5 Affidavit of Marvin Alexis and ‘M.A.2.’ 
2 Para 5 (viii) Affidavit of Marvin Alexis 
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but needed to be confirmed at the FSC. He gave the instruction to have 

the Claimant’s sample sent to the FSC. 

 

[13] On the 17th March 2016 he conducted an Order to Attend with the 

Claimant and his Officer in Command Captain Booker. He told the 

Claimant that a positive drug test was an indication that he was engaged 

in unauthorized illegal drug use, and that this is strictly prohibited within 

the TTDF and once discovered was grounds for discharge. 

 

[14] In contradiction to the Claimant’s account, this witness stated that not 

only did the Claimant not protest his innocence nor question the validity 

of the test but he actually stated that he ‘smoked weed before and he was 

having domestic problems3’. Importantly, Lieutenant Colonel Nedd advised 

the Claimant that he would be sent on his Privilege Leave and a request 

for him to be discharged would be submitted to the Commanding Officer 

of the Trinidad and Tobago Regiment pending the receipt of the report from 

the FSC. The Claimant asserted in his affidavit4 that he had protested his 

innocence but omitted any mention of having admitted to his Officer in 

Command and Colonel Nedd that he had smoked marijuana. In his 

Affidavit in Reply, however, the Claimant admitted that he told Colonel 

Nedd that he had smoked marijuana but stated that he did so on the 

advice of Captain Booker in order to save his job. 

 

[15] On the 17th March 2016 Colonel Nedd forwarded the recommendation for 

the Claimant’s discharge to the Commanding Officer of the Trinidad and 

Tobago Regiment on the ground that his services were no longer required 

pending receipt of the report from the FSC. 

 

                                                 
3 Para 5 Affidavit of Malcolm Nedd 
4 Para 5 (v) Claimant’s Affidavit 
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[16] Colonel Nedd asserted that the Claimant was discharged because illegal 

drug use is strictly prohibited within the TTDF and once discovered is 

grounds for discharge5. He asserted that the Claimant was not discharged 

pursuant to a Zero Tolerance Discharge Policy introduced by the Chief of 

Defence Staff in 2013 which proscribes discharge for serious crimes 

including possession of an illegal drug. He asserted that ‘to the best of his 

knowledge recruits are informed that illicit drug use is prohibited in the 

TTDF and proof of use would make a soldier liable to be discharged’. No 

evidence was adduced before me that recruits are informed that illicit drug 

use is prohibited in the TTDF and that proof of drug use would attract the 

penalty of discharge from the TTDF. 

 

 

Lieutenant Colonel Ganesh 

 

[17] On the 24th October 2016 Lieutenant Ganesh assumed command of the 

Support and Service Battalion. On the 13th October 2016, the Certificate 

of Title from the FSC relative to the Claimant’s drug test was sent to the 

Commanding Officer of the Trinidad and Tobago Regiment. That Certificate 

of Title confirmed that the Claimant had tested positive for cannabinoids. 

The Chief of Defence Staff approved the recommendation that the 

Claimant be discharged on the 28th October 2016. 

 

[18] The Claimant appeared before him on the 16th November 2016 when he 

read the discharge order to the Claimant which had already been signed. 

He made no reference to the Zero Tolerance Policy. 

 

[19] Colonel Ganesh deposed that while the Claimant sought leniency he did 

not protest his innocence. 

                                                 
5 Para 5 Affidavit of Malcolm Nedd 
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[20] He admitted that the Claimant gave him a letter to forward to the 

Commanding Officer by which the Claimant alleged that he was being 

treated unfairly. Colonel Ganesh gave no indication about what he did with 

this letter. 

 

[21] In his Reply, the Claimant explained that he could not seek an audience 

with the Chief of Defence Staff without permission from his Commanding 

Officer who, to date, had refused to grant him such permission. 

 

Captain Anthony Booker 

 

[22] Captain Anthony Booker also filed an affidavit on behalf of the Defendant. 

 

[23] He indicated that at the material time, March 2016, he was the Officer in 

Command of the Supply and Transport Company to which the Claimant 

was posted. He was instructed by his Commanding Officer, Lieutenant 

Nedd, to have the Claimant undergo a drug test. 

 

[24] On the 11th March 2016 he was present in the Medical Inspection Room 

with the Claimant when the test was done by Warrant Officer Hislop. The 

process was explained to the Claimant including the meaning of the 

colours on the drug test kit. The Claimant tested negative for cocaine but 

positive for marijuana. The container with the Claimant’s urine sample 

was sealed and Warrant Officer Hislop informed the Claimant that it would 

be taken to the FSC for confirmation of the result. 

 

[25] On the 17th March 2016 Captain Booker was present with the Claimant 

and Colonel Nedd, when the latter advised the Claimant of the failed drug 

test and that he would be sent on all Privilege Leave pending confirmation 

of the test, and that a recommendation would be sent to the Chief of 
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Defence Staff for his discharge if the positive test was confirmed. He heard 

the witness say that he had domestic issues. 

 

[26] There was no cross examination of any of the witnesses. 

 

 

Issues 

 

[27] The following issues arise for determination: 

 

(a) Whether the Claimant was discharged from the Trinidad and 

Tobago Defence Force in breach of the principles of Natural 

Justice 

 

(b) What were the appropriate remedies to which the Claimant is 

entitled 

 

 

 

Issue (a) 

Whether the Claimant was discharged from the Trinidad and 

Tobago Defence Force in breach of the principles of Natural 

Justice 

 

[28] In R v Secretary of State for the Home Department ex parte Doody6, 

Lord Mustill opined: 

 “Fairness will very often require that a person who may be 

adversely affected by the decision will have an opportunity 

to make representations on his own behalf either before the 

                                                 
6  [1994] 1 AC 531 
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decision is taken with a view to producing a favourable 

result; or after it is taken with a view to procuring its 

modification; or both. Since the person affected usually 

cannot make worthwhile representations without knowing 

what factors may weigh against his interests fairness will 

very often require that he was informed of the case which he 

has to answer.” 

 

[29] In the case before me, the Claimant on orders from his Commanding 

Officer took a drug test which tested positive for marijuana. His positive 

test did not amount to an offence against service law. The provision of the 

Defence Act which deals with drunkenness whether by drugs or alcohol, 

require that the officer be unfit to carry out his duty, or behaves in a 

disorderly manner or in any manner likely to bring discredit to the TTDF7. 

There is no evidence before this Court that the Claimant, at the time of his 

positive drug test, was in breach of the provision of S. 52. 

 

[30] The Defendant has asserted that the Claimant was not discharged because 

of its Zero Tolerance Policy toward drug use which proscribes discharge 

from the TTDF or breach. However, Colonel Nedd stated that the Claimant 

was discharged because drug use is strictly prohibited within the TTDF 

and once discovered is grounds for discharge8. Neither Colonel Nedd nor 

any other witness provided any evidence of this prohibition which 

proscribed discharge from the TTDF for its breach. Despite denials that 

the Claimant was discharged pursuant to that policy, the evidence before 

me supports the Claimant’s contention that he was so discharged.  

 

                                                 
7 S. 52(1) and (2) Defence Act Cap 14:01 
8 Para 8 Affidavit of Colonel Nedd 
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[31] The Claimant’s admission of guilt must be taken in light of the existing 

provisions of the Defence Act, Regulations and any other policy or rule 

known to the Claimant. 

 

[32] Given that the most severe penalty for drunkenness while on duty is 

imprisonment for less than two years9, the Claimant, while anticipating 

some form of punishment, may not have foreseen his discharge. I am of 

the view that it was unfair to the Claimant to impose such a severe 

punishment for his conduct when he was not previously made aware that 

failing a drug test could result in his discharge from the TTDF. This is 

especially so in the circumstances where the Defence Act does not 

proscribe such severe punishment for drunkenness whether caused by 

alcohol or drugs.  

 

[33] This case is distinguishable from Kareem Alexander v The Chief of 

Defence Staff and the Attorney General of Trinidad and Tobago10 in 

that Mr. Alexander was discharged because it was desirable in the interest 

of the service in that: 

i. he had been charged for the offences of trafficking in marijuana and 

possession of ammunition in 2008; 

ii. he had been shot whilst driving home in 2008; 

iii. he had been charged for trafficking in marijuana in 2010; 

iv. an investigation carried out by the Trinidad and Tobago Defence 

Force had revealed that he was engaged in criminal activity. 

 

[34] The TTDF was entitled in those circumstances to discharge him pursuant 

to S.28 of the Defence Act. The TTDF is a military organisation for whom 

discipline and good order are its raison d'être.  It cannot be seen in those 

circumstances to be harbouring dangerous criminals. Further, it was held 

                                                 
9 S. 52 (1) of the Defence Act 
10 CV 2013-02692 
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in that case that the Claimant had been informed of the charge against 

him, the report of the investigation which had revealed that he was 

engaged in criminal activity and the consequence for his conduct outlined 

in the report. He had not established that he was deprived of the 

opportunity to be heard or of the opportunity to challenge the decision of 

the Defendant. 

 

[35] I note that punishment for summary charges under the Act fall far short 

of discharge11. In order for this punishment to be imposed on the 

Claimant, his conduct had to such that it was desirable in the interest of 

the service, in that it would serve to undermine discipline or order of the 

TTDF, or that it infringed against the provisions of the Act or its 

Regulations. On the facts of this case, the Defendant admitted that the 

Claimant was discharged because of his drug use which is strictly 

prohibited and grounds for discharge. Before the Claimant had failed the 

drug test, there is no evidence that he was made aware of this consequence 

for his failure of the test. The Claimant therefore could not know what 

representation that he could make on his own behalf since he could not 

know the ‘factors which weighed against his interest12’. 

 

[36] This case required that the Claimant be allowed to make representation 

before he was discharged since he would not have been aware beforehand 

that mere drug use without drunkenness or a conviction in a court of law 

would result in his discharge. Instead, the Defendant determined, as soon 

as the provisional test was positive, that the Claimant should be 

discharged if the test was confirmed by the FSC. 

 

[37] I therefore hold that the Defendant was in breach of the Rules of Natural 

Justice in that: 

                                                 
11 S. 87 (1) Defence Act 
12 R v Secretary of State for the Home Department ex parte Doody 
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a) the Claimant was discharged without ever having been made 

aware that mere drug use as opposed to drunkenness could 

attract the penalty of discharge from the TTDF; 

 

b) the Claimant was deprived of the opportunity to make 

representations on his own behalf before the decision was 

taken  to discharge him; 

 

c) the Claimant was not fully informed of the case which he had 

to answer – whilst he knew that he had tested positive for 

marijuana use, he was unaware of the factors which weighed 

against his interests and so could not make worthwhile 

representations even if given the opportunity. 

 

[38] S.195 (2) of the Act provides that an other rank, such as the Claimant, 

may appeal a decision of his Commanding Officer to the Defence Council. 

 

[39] The Claimant seemed to be of the view that he had to obtain permission 

from the Commanding Officer in order to seek redress from the Council 

and did so write to which he received no response. I do not consider that 

his failure to appeal to the Council in the circumstances to be fatal to his 

claim since his Commanding Officer should have forwarded the 

correspondence to the Council in order to assist the Claimant, or advise 

him about the correct procedure. 

 

[40] For all the reasons outlined above, I therefore hold that the Claimant’s 

discharge was in breach of the Rules of Natural Justice. 
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Issue (b) 

What were the appropriate remedies to which the Claimant is 

entitled 

 

[41] The decision to discharge the Claimant was therefore invalid and the 

Claimant is entitled to be reinstated retroactive to December 2016 for the 

remainder of his second contract. Any issue relative to whether the 

Claimant should be engaged for any further period is left for the 

determination of the ‘competent military authority’ pursuant to S. 21-23 

of the Act. 

 

[42] I do not consider that on the facts of this case the Claimant is entitled to 

aggravated or exemplary damages. There are no facts pleaded to support 

such an award. The Defendant breached the Rules of Natural Justice in 

seeking to respond to the Claimant’s positive drug test and his admission 

to the use of drugs. As noted above, this is a military organisation for 

whom discipline and good order are critical principles. They erred in 

seeking to respond to the Claimant’s conduct, but there was no intentional 

abuse of power on the Defendant’s part. 

 

[43] If the TTDF intends to impose the severe penalty of discharge for drug use, 

then this policy must be clearly stated and brought to the attention of all 

service personnel. To do anything less will have the unfortunate result of 

perpetuating unfairness in the treatment of members of the TTDF found 

to have engaged in illicit drug use. 
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CONCLUSION 

 

[44] I therefore grant: 

i. An Order of Certiorari to quash the said decision; 

 

ii. A declaration that the Chief of Defence Staff is not empowered to 

discharge the Claimant under Section 28 of the Defence Act and 

Regulation 5 of the Defence (Enlistment and Service) 

Regulations of the Defence Force Act Regulations Cap 14:01 of 

the Laws of Trinidad and Tobago for a failed drug test without first 

having made clear to the Claimant and other service personnel of 

the TTDF that that sentence could be imposed for a failed drug test; 

 

iii. A declaration that the said decision was made in breach of the Rules 

of Natural Justice; 

 

iv. A declaration that the said decision was based on an irrelevant 

consideration. 

 

v. The Defendant do pay the Claimant’s costs to be assessed in default 

of agreement. 

 

 

 

Joan Charles 

Judge 


