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DECISION

INJURIES

1. This court decided to commence by looking, in brief, at the injuries
sustained by the claimant (”Raffick”) following an acid attack including
their nature, extent and continuing impact. The injuries, as set out in the

amended statement of case, included acid burns to sixteen percent of the
surface area of the body, more particularly to the face, neck, upper left
arm and back. The impact of these injuries was not limited to the areas

drenched with the acid, as there was fuli thickness and superficial burns.
Further, there was scarring over several different areas of Raffick's body,
from the surgical procedures.

Raffick pleaded that he underwent full

thickness skin loss or replacement over certain areas of his body
amounting to eleven and one half percent of the total body surface area.
This eleven and a half percent skin loss or replacement occurred in his left
arm (4%); anterior chest (3%}; left shoulder (2%); left face (2%) and right
thumb (1/2%). Skin was harvested from his right groin, right and left thighs
and left calf so scarring occurred in those areas. He also suffered gross
scarring of the face, upper trunk and upper extremities, closure of the left

naris (nostril), incomplete closure of the left ear, distortion of the mouth
and inability to extend the left elbow.

Raffick was required to avoid the sun at all times, because the scars were

heat-sensitive, so was forced to live inside a pressure garment for
approximately three years.

He also received frequent injections of

Triamcinolone and used a splint for the mouth. The surgical procedures
underwent by Raffick included grafting of scalp hair onto the upper lip and
recreating hair-bearing skin. He remained with darkened areas around the
lips, nostrils, left side ofthe face, neck, right cheek, left anterior chest wall,

left upper arm, elbow and forearm, right wrist and hand. As at the date of
filing of the amended claim in 2015, he was being treated for depression
and was said to have at least a further twelve surgical procedures in order
to improve his lower lip, left cheek, neck, chest, tissue expansion, left arm,
left back and

physiotherapy.

shoulder.

By that date also,

he

had

undergone

FACTS
. This claim was grounded in assault and battery, which left Raffick with
severe acid burns about his body. During a quarrel at the defendant’s
business place, on August 29, 1991, the defendant ("Myra”) bent down,
picked up a giass container containing a corrosive substance, and threw
the contents onto Raffick’s face and body. In this first attack, Myra tossed
the acid directly onto his face, neck, arm and left torso, and it caused

Raffick to flee from her premises. As Raffick fled, running down the stairs
to exit her business place, he was pursued by Myra and Jap, one of her

workers, both with glass containers in hand. Myra launched her second
attack as he ran; and this time, his back was drenched with the acid. At

this point, hefell down the stairs before getting up and running from Myra.
For this attack, Myra was charged with causing grievous bodily harm, and
was convicted and sentenced on February 28, 1996 to twelve years in jail
and ordered to receive ten strokes with the cat-o-nine tail. On appeal and
retrial, Myra was sentenced on December 1, 1997 to twelve years in jail

but was given no strokes.

Raffick has been before the judicial system for a long time. He filed the
initial claim in 1995, which he amended, pursuant to the order ofthe Court

of Appeal dated May 18, 2015. The amended claim was filed on May 26,
2015 setting out the severe personal injuries suffered by Raffick for which
compensation was sought.

Judgment on liability was obtained on

February 8, 2017 by order of Kangaloo J and the matter sent to this court
for assessment.

ASSAULT AND BA1TERY
It was not this court’s responsibility to determine if the elements of the
cause of action were satisfied, as that occurred at liabiiity. The assessing

exercise involved sifting through the evidence, examining the injuries and
using a comparative analytical mechanism, to reach a determination on
the quantum. Generally, courts convened to make awards of damages in
assault and battery cases, involving bodily injuries, would work these out
on the same bases as personal injury claimsl. Assault and battery involve
trespass to the person but, in the case at bar, the harm did not occur by
happenstance or by fluke, as with a vehicular accident. An assault is the

threat or use of force on another that causes that person to have a
reasonable apprehension of imminent harmful or offensive contactz.

Battery covers intentional or reckless use of unlawful force on another
person, resulting in harmful or offensive contact. Thus, anything that
amounts to a blow, whether inflicted by hand, weapon or missile, is a
battery3.

In Raffick’s case, the attack was horrific and led to personal

injuries that severely impacted his life.

THE CLAIM
(a)

Pecuniary loss

As he was entitled to do, Raffick claimed both pecuniary and nonpecuniary damages. This court will now treat with the pecuniary claim that
Raffick mounted in the global sum of CND510,092.95 and 1T$531,539.75.

He pleaded and set out his claim in detail, which covered medical expenses
in Canada from November 01, 1991 to January 19, 1994 incurred at

Hamilton General Hospital, JOBST Service Centre and from Dr David Ward.
Medical expenses, including surgery, were incurred also in Trinidad and
Tobago from April 08, 1994 to June 30, 1995 at various medical institutions

and practitioners.

These local institutions, from which Raffick sought

medical treatment, included Victoria Nursing Home, MEDCORP Ltd, St Clair
Mahadeo Sookhai v The Attorney General 02006-00986

Sedley Skinner vAG of T&TCV2006-3721, paragraphs 25 and 25 per Pemberton J

Clerk and Lindsell on Tort at paragraph 17-03

Medical Centre and Eric Williams Medical Sciences Complex (EWMSC). The
medical professionals who treated Raffick were Dr VF Blackburn, Dr
Wharton,

Dr Mc

Intosh,

and

Dr Feroze

Khan.

Grace

Phelps,

physiotherapist, and Hilary Bethel, occupational therapist, treated him

also. The claim also included the costs of travel to Canada and for two sets
of pressure garments. In the view of this court, these were all legitimate
claims in the context of the injuries sustained in the incident.

In support of these claims, Rafﬁck attached receipts to his witness
statement along with a hearsay notice. There was no challenge made to
the documentary evidence and/or any hearing of evidential objections by
this court, and counsel for Myra admitted that Raffick would have suffered
pecuniary losses due to the incident. He pointed out, only, that the claim
was substantial, uncorroborated and based on hearsay evidence. In the

view of this court, the rules of evidence allowed for the ﬁling of a hearsay
notice in certain instances to get in documents, so Raffick’s use of this
procedure was legitimate. The expenses claimed were lawful, quantifiable
and flowed directly from the incident.

Rafﬁck properly placed his

pecuniary claim before this court by his pleadings and particulars, setting
it out with sufficient particularity. This court could find no issue with this
or with the documentary proof annexed in support.
This was not a claimant, who, after having advanced a claim for pecuniary

loss, came empty—handed before an assessing court. Some of his witnesses
were outside of this jurisdiction, as he had sought medical services in

Canada, but others were available within the country. He did not call
witnesses to substantiate the financial losses he had suffered from his
injuries, but provided numerous receipts to prove his special damages. He
also did what was required of him by ﬁling the requisite hearsay notice.

Thus, Raffick’s claim was not characterized by evidentiary thinness or
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insufficiencies in terms of documents.

Instead, Raffick's claim was

unchallenged and supported by a wealth of documentary evidence that
went in via a hearsay notice. This court noted his pleaded case, which was
that he was assigned a 100% permanent disability from pursuing a

physically demanding occupation and that he had advanced no claim for
loss of earnings. At the assessment, he was 61 years of age, and preaccident was self-employed but there was no explanation for the absence
of a claim for loss of earnings. Upon an examination ofthe receipts by this
court and to the extent that these claims were proved, they were allowed.

In the circumstances, Raffick was allowed to recover special damages of
TT$531,539.75 and CND$10,092.95.

(b)

Non-Qecuniary loss

9. The claim for non-pecuniary damages was assessed on the standard
principles used for personal injuries“. The evidence was one plank used to
explain how this court arrived at the damages awarded. As to the nature
and extent of Raffick’s injuries, the medical reports confirmed what was
pleaded. Thus, it would appear that Raffick was admitted to the St Clair
Medicai Centre on the day of the incident, where he was treated for burns,
described as "full thickness" to his face, neck, upper left arm and back. He
also had superficial burns on other areas of his body. He spent nine days
at that institution before leaving for Canada for surgery.

10. The nature and gravity of the resulting disability were detailed in the
several medical reports submitted into evidence.

He spent a long time

having his skin re-grafted to be placed on the affected areas. The burns

4
Cornilliac vSt Louis (1955) 7 WlR 491. Guiding principles were identiﬁed as: (a) The nature
and extent of the injuries sustained; (biThe nature and gravity of the resulting physical disability;
(c) The pain and suffering which had to be endured; (d) The loss of amenities suffered; and (e) The
extent to which the plaintiff’s pecuniary prospects have been materially affected.

and skin harvesting led to a lot of scarring, and in the end, his face was
disfigured. Dr Victor Blackburn in his reports dated May 19, 1993 and two
issued on November 29, 1994 detailed the extent of scarring and the
treatment he gave to him. Dr Blackburn stated that following surgery in
Canada, Raffick’s scars were becoming hypertrophic, as he awaited his
pressure garments. He treated him for aggressive scar formation with
monthly Triamcinolone injections and by use of the pressure garments,
from 1991 to 1993. In his 1993 report, he stated that, ”Mr Mohammed is
a very aggressive scar maker and his scarring has not settied. Revisionai

surgery is best done when scars are properly mature.

However; the

scarring on Mr Mohammed’s face has distorted his nose, upper lip and his
mouth by contracture and likewise, the scarring on his neck is tight and is
pulling down his facial skin.” To minimize his disﬁgurement, Raffick was
recommended for reconstructive/graft surgery. Dr Feroze Khan in a report
dated October 26, 1993 spoke to Rafﬁck enduring severe pains, wound
infection and reactive depression.

In this report, Dr Feroze Khan

referenced the widespread and offensive scarring to Raffick’s face, upper
trunk and upper extremities. There was also incomplete closure ofthe left
ear, distortion ofthe mouth and inability of Raffick to extend his left elbow.

A link was made with Raffick’s physical appearance and suffering to the
triggering of his clinical depression. Reports were provided also by his
physiotherapists and by Hilary Bethel, a registered occupational therapist,
who fitted him with the pressure garments.

11. Raffick’s evidence read as if it were a chronicle of abject and never-ending
agony.

Raffick averred to feeling severe pain and burning sensation

throughout his body on impact of the acid on him. When his back was
doused with the second batch of acid, his pain was magnified to the point
of unendurabie and he felt weak. He described the bums as being so bad

that his skin looked black as if it had been burnt in a ﬁre. The agonizing,
burning sensation throughout his body continued for the next couple of
days.

The procedures he had to undergo were also painful and

uncomfortable. He described undergoing therapy to stretch the ligaments
that were shortened by his burns, which provided its own form oftorture.
The face mask and pressure garments were worn for three years, being
taken off only to shower. The garment only allowed his eyes and mouth
to be seen and he stated that this was uncomfortable, as both were kept
on day and night, including sleeping in them. He described the pressure
garment as ”claustrophobic” as he could not move inside it; as squeezing
into his skin; as being “itchy and sticky” whenever he sweated; as being in
"an oven" and as being entombed. It was particularly bad at nights, as he
felt trapped and would wake up gasping for breath. Consequently, he
suffered many sleepless nights. He experienced pain also as he was made
to take injections daily to ensure that his skin remained soft and was
grafting properly. The injections were painful, as they were administered
on skin that was damaged, thin and pain-sensitive. He was placed on a

liquid diet for six months, as he could not chew or move his facial muscles
due to the skin being grafted on those areas as well. His mouth was wired
shut, as these stitches were needed to hold his cheeks and jaw in place.

This made drinking liquids painful and uncomfortable. After every surgery,
he was unable to walk, so remained on bed rest for a month, and required
help to carry out his personal hygiene.

12. Raffick’s pain was not limited to physical agony but he suffered mentally,

enduring suicidal thoughts and depression. He could not bear to look at
himself in a mirror. He averred that his depression was aggravated as his

wound would become infected frequently, which led to more antibiotic
injections being administered on the infected areas. After the grafting

procedures, he endured more pain by having to go through plastic surgery
procedures to help him to look “normal".
13. Evidence of loss of amenities was garnered from Raffick to wit that his life
changed dramatically and drastically after the attack.

He moved from

being an independent, active, normal man into an inactive, dependent and

deformed man. Initially, upon the acid attack, his physical movements
were curtailed and, as he was forced to wear the face mask and pressure
garment, people shunned him. He averred that simple activities, such as

walking and driving, were difficult.

He had to forego participating in

dinners with his family, as his mouth was sewn shut and the children would

either get frightened at his appearance and run away from him or stare at
him in his body suit. For Raffick, family events were painful, upsetting and
horrible, and he stated that to date he could not eat properly because his
jaw was damaged permanently. At the assessment, he still was unable to
open his mouth fully, or bite into fruits or even eat sandwiches. To eat, he
would have to cut his food into small pieces. Prior to the accident, he
enjoyed going out with family and friends. He remained fearful of going
out in public and was unable to perform a lot of the tasks and functions he
had done prior to the attack. He explained his shame about venturing out
into public places, as the outcome of people staring at him in an insensitive

manner. He even stopped going to pick his son up at school as his son’s
friends laughed at him, and he wanted to avoid the emotional pain he felt
on this occurrence. He has had to forego sports such as cricket and tennis.
His relationship with his girlfriend deteriorated and his life was suspended
and at a standstill for ten years. His injuries eroded his seIf—conﬁdence,
self—esteem and confined him to his home, causing him to feel as if he were
inside a jail cell. As at the assessment, he wore only long pants and long

sleeved shirts to hide the scarring on his arms and body. Raffick’s face and
body still bore the marks of his attack.

CASES

14. Counsel for Rafﬁck asked for an award of $500,000.00, and submitted two
cases for consideration.

First, Smith v Smith5 where in 1975 Bourne-

HoIIandsJ awarded $20,000.00 to a 17-year-old girl for loss of an eye and
facial scarring; adjusted to December, 2010 to $354,366.00. Secondly,
Paul v Seepersad and Kagoo‘ where in 1997 Ramlogan J awarded
$160,000.00 for the loss of an eye and facial injuries; adjusted to
December, 2010 to $362,741.00. In the view of this court, Raffick’s scars
were more extensive, but he had not suffered the loss of an eye, as the
claimants in these two cases. Nevertheless, these cases were instructive
in reaching the award and were married with the unique and far-reaching
impact of Raffick's injuries that left him deformed.

15. On the other hand, counsel for Myra suggested two cases and asked that
the award be pegged between $170,000.00 and $300,000.00. The first
case was Dayai Moonsammy v Rally Ramdhanie and ors7 where the

claimant sustained an injury to the L4/5 and L5 51, had pain in the right hip
and lower back, underwent surgery and his recovery was uneventful. His
social life and sexual activities were impaired and he was assessed as
having recovered less than 50% of the L4 and L5 nerves. He was awarded

by Master Sobion on April 18, 2005 damages of $75,000.00 {undisturbed
by the Court of Appeal); as adjusted to December, 2010 to $170,034.00.
Secondly, Persad & ors v Seepersads where for a serious whiplash,
cerebral concussion and wedge compression fractures of the L1 and L2

mumm

vertebrae,

a

prolapsed

L5/Sl

disc where

there

was

pre-existing

Smith v Smith HCA 136 of 1973

Paui v Seepersad and Kagoo HCA 5-1003 of 1989
DayaI Moonsammy v Rally Ramdhanie & Capitai Ins HCA 2316 of 2001/CA No 62 of 2003
Persad 8: ors v Seepersad HCA 76 of 1999/CA Nos. 136 8: 137 of 2000/PC No 86 of 2002
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degeneration causing pain and the claimant was awarded $75,000.00; as
adjusted to December, 2010 to $129,578.00.

16. Counsel for Myra argued in justification that Raffick’s injuries were outside
the realm of many local authorities.

Hence, the injuries in the cases

submitted, though not on par, were similar to Raffick’s as these claimants

had suffered limitations in range of motion, mental stress, depression and
physical disfigurement. In addition, Moonsammy suffered severe facial
and body scars. In the view of this court, these cases were dissimilar and
the attempts at comparison fell far short of the bar. Raffick’s pain and
suffering, scarring, deformity, forced existence inside a pressure garment,
embarrassment, torture on venturing into public and depression that fed
to contemplation of suicide could not be compressed into the neat
confines of these two cases. These cases were dissimilar not only in terms
of injuries, but in impact. Counsel's argument was no more than a weak
attempt to compare the limitations faced by a claimant with fractures, and

confined to a wheelchair, to Raffick's peculiar case. He was forced to live
inside a pressure garment, which was claustrophobic, for twenty-four
hours of every day, every month for three years, with only the temporary
relief of showering. Raffick’s limitations in movement and motion came
also with a denial of fresh air and sunlight, and was incomparable with a
man confined to a wheelchair with broken bones. The throwing of acid
onto Raffick's body caused a whole body burning sensation described by
him as being set on fire. Having to wear a face mask and pressure garment
for twenty four hours, without even being released to sleep, would have

added its own peculiar physical, emotional and psychological pain and
discomfort. As to the cases recommended by counsel for Raffick, they too
failed to be of comparative relevance and assistance. This court was left
to bring its judicial mind to bear on Raffick’s injuries and to consider their
squeezing impact on his life and the agonizing pain and torture that he
11

would have been put through at the acidic hands of Myra. By dousing him
with acid, she did not only burn his physical body but singed away his life
as he knew it, leaving him some twenty—seven years hence with a charred,

painful existence.

17. In determining Raffick's compensation, this court gave regard to his unique
injuries. His medical evidence together with his recount of his pain and
suffering, including the emotionai torture of disfigurement, weighed into
the sum awarded. Sufficient consideration was given to his description of

having his life ground to a complete halt for a ten-year period, as he sought
to regain some measure of normalcy through surgical procedures. The
pressure garment and face mask shielded him from the sun, but could not

block out the physical and emotional pain and sheer torture of the agony
inflicted on him at the hands of Myra. While he did not ask to be visited
by this tort, and its occurrence spun his life into one of intolerable anguish

for years, both physically and psychologically, Raffick was entitled only to
fair compensation. At the end of the day, Raffick could only get an award
to return him to his pre-tortious state and not overcompensation. In the
unique context ofthe evidence presented of pain and suffering, his injuries
and continuing challenges, it was felt only fair and just, to award general
damages of $385,000.00 inclusive of aggravated.

HANDICAP ON THE LABOUR MARKET

18. Raffick claimed the sum of $60,000.00 for being handicap on the labour
market. Such an award would be recoverable where a claimant was likely
to face more challenges to find another equally weII-paid job than the one
he had prior to the injuryg. His evidence was that prior to the incident, he
was a self—employed businessman who owned and operated an import

Smith v Manchester Corporation (1974) 17 KIR 1 or 118 Sol Jo 597
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food and commodity business. He was forced to close his business, as at
least five years after the incident he could not be physically present at his
business and could not delegate his responsibilities.

Medical evidence

confirmed that he was 100% disabled from pursuing a physically
demanding occupation.

He also remained with a residual permanent

partial disability of 30% from his scarring. It was considered that Raffick
was at the assessment 61 years of age and might have continued as a selfemployed businessman earning income up to at least 70 years. His total
disability from pursuing a physically demanding occupation was noted as
well as his evidence that his pre-injury job involved some degree of
physicality. There was no evidence led as to his inability to earn income in
a job that was not physically demanding.

19. Counsel for the defendant made heavy weather about Raffick's physical

capacity to do his pre-injury job, submitting that his injuries were not
severely impactful on him for an indefinite period. Also, he eventually
recovered fully. This argument was rejected as illogical, trifle and baseless
in the circumstances of this case where Raffick was forced to wear a

pressure garment for an extensive timeframe and had spent years
pursuing medical treatment. Further, the evidence was clear that he had
no academic or other qualifications that would make the finding of a less

physically demanding job more accessible. in the View of this court, the
likelihood of Raffick obtaining anotherjob or one that paid the same as his
pre-injury job, without increased physical demand on him, was slim. He
was a full—fledged, disabled worker on the labour market.

in the

circumstances of the present facts and evidence presented, an award to
reflect this handicap was made of $60,000.00.
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ORDER
20. It is thus the order of this court that the defendant do pay the claimant -

Ii)

General damages for assault and battery inclusive of aggravated

damages in the sum of TT$385,000.00 with interest at the rate of
2.5% per annum from February 22,1996 to January 31, 2019.

(ii)

Speciai damages in the sum of US$31.53975 and CND$10,092.95
with interest at the rate of 1.5% per annum from August 29, 1991
to January 31, 2019.

(iii)

Handicap on the labour market in the sum of “$60,000.00.

(M

Stay of execution of 48 days.

Martha Alexander
Master
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