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IN THE REPUBLIC OF TRINIDAD AND TOBAGO 
 

 
IN THE HIGH COURT OF JUSTICE  

 
CV2009-01066  

 
BETWEEN 

 
 
CLARENCE VIALVA 

   Claimant 
 

AND 
 
 

KLINT RYAN 
           Defendant 

 
********************************************* 

Before: Master Alexander 
 
Appearances: 
For the Claimant:  Ms Patricia Dindyal  
For the Defendant:  Ms Teresa Hadad-Maharaj 

 

DECISION 

Background 

1. The claimant’s vehicle was located in a stationary position along the Churchill Roosevelt 

Highway when it was rear-ended, leading to damages and losses.  The claimant was 42 years 

at the time of the accident, which occurred on 22nd August, 2008.  The defendant having 

failed to put in a defence, default judgment was taken up against him as entered on 6th 

September, 2010.  It falls to this court, therefore, to assess the quantum of damages to be 

awarded.  The assessment took place on 20th November, 2012, and the defendant’s role was 

circumscribed by the nature of the judgment obtained against him. 

 

Injuries 

2. The claimant’s injuries were particularized in his statement of case as laceration to the 

posterior aspect of the scalp; injury to the lumbosacral spine requiring surgery of the L4 
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laminectomy and L4/5 discectomy undercutting factectomies and foraminotomies resulting 

in post concussion syndrome; decreased short term memory; decreased range of movement 

of the lumbar spine; decreased knee jerk; diminished sensation left S1 deramtome. 

 

Medical Evidence 

3. There were 2 medical reports annexed to the statement of case as follows: 

 

Medical Report of Ian Hosein, dated 8th October, 2008 Medical Officer, NCRHA 

Dr Hosein reported that when the claimant came into the Arima Health Facility, he 

presented with laceration to the posterior aspect of the scalp, which on being sutured caused 

him to develop pains in the neck. 

 

Medical Report of Dr Henry Bedaysie dated 1st December, 2008, Neurosurgeon 

Dr Bedaysie reported that he saw the claimant on 12th November, 2008 who complained of 

headaches increased by sunlight; that he was easily fatigued and had lower back pains 

increased by sitting and bending.  On examination, he saw a healed laceration left occipital 

scalp and decreased short term memory.  Examination of the lumbar spine revealed 

decreased range of movement; decreased left ankle jerk and diminished sensation left S1 

deramtome.   

 

His findings were of post concussion syndrome; mild disc bulge at L3/4 level; diffuse disc 

bulge at L4/5 causing stenosis of central spinal canal and narrowing of bilateral neural 

foramina; mild disc bulge at L5/S1 indenting anterior epidural fat with no significant 

narrowing of bilateral neural fromaina.  Surgery was recommended of the L4 laminectomy 

and L4/5 discectomy undercutting facetectomies and foraminotomies because of pains and 

neurological deficits.  Estimated cost of surgery and nursing fees amounted to $41,000.00.  

He assessed him with a 40% permanent partial disability (PPD), noting that whilst PPD is 

likely to prevent a patient from performing for the remainder of his life one or more tasks of 

his accustomed occupation; it does not impair the ability to perform less demanding or other 

types of employment. 
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General damages 

4. The principles set out in Cornilliac v St Louis1 were used to assess damages: 

 

Nature and extent of the injuries sustained 

5. The medical evidence of Dr Bedaysie points to the nature and extent of the claimant’s 

injuries; the most severe being the mild disc bulges; the diffuse disc bulge; post concussion 

syndrome and decreased short term memory.  For the disc injuries, he required surgical 

intervention.  There was also evidence of him having received lacerations which on being 

sutured caused pains but which have healed completely. 

 

The nature and gravity of the resulting physical disability 

6. The medical evidence of Dr Bedaysie points to continuing pains and disability that affect 

performance of his usual job.  The gravity of his injuries was seen in the need for surgical 

intervention to deal with the continuing neurological deficits and pains. 

 

Pain and suffering endured 

7. The evidence of the claimant, as supported by the medical evidence, indicates that he has 

suffered with pains and discomfort since his injuries.  The clearest evidence as to the pain 

and suffering of the claimant was obtained from his evidence in chief.  He states that in the 

accident he got a cut at the back of his head, and after he was in severe pain in the neck.  He 

states that he is not able to work as sitting, standing and bending down cause pain in his 

neck and lower back.  He states also that he suffers with headaches, especially when in the 

sun and that he sometimes forgets things that happen in the short term.  It is his evidence 

also that he did surgery in November, 2009 but, “[E]ven after the surgery and until now I am 

still unable to stand or sit for long periods without pain.  I cannot bend down because I get 

the pain in my lower back when I do ordinary household chores like sweeping.  I cannot lift 

anything heavy.  I cannot lift a full bucket of water.”  He also describes the pain as 

‘unbearable at times’ and claims he uses Ponston Forte to reduce it.  He gives evidence also 

of trying to work as a watchman but that he could not continue, “as it was too painful to 

                                                           

1  Cornilliac v St Louis (1965) 7 WIR 491 
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sit/stand for any length of time.”  I accept his evidence of pain and suffering resulting from 

his injuries.   

 

Loss of amenities suffered 

8. The only evidence of loss of amenities comes via his witness statement to wit that he has 

some challenges with doing household chores such as sweeping.  No other evidence having 

been led, it is assumed that this aspect of his loss is minimal. 

 

Case Law 

9. Counsel for the claimant relied on the dated case of Trinidad Transport Enterprises 

Limited v Layne and suggested as appropriate an award of $350,000.00 for pain and 

suffering and loss of amenities.  In Trinidad Transport Enterprises the Court of Appeal in 

a judgment delivered on 16th June, 1972 awarded $12,000.00 for an injury to the back, ankle 

and leg as adjusted to December, 2010 to $350,970.00.  I note that the injuries in this case 

are not exactly on par with the one at bar. 

 

10. In the case at bar, I note the unchallenged medical evidence which points to healed 

lacerations; the mild disc bulge; the diffuse disc bulge; post concussion syndrome and 

decreased short term memory and that this claimant was not fit to continue his pre-accident 

employment.  As there was no cross-examination of this claimant, heavy reliance was placed 

on the medical evidence.  That evidence also points to a continuing disability of neurological 

deficits and pains.  I also accepted the claimant’s evidence as to his continuing pains and 

challenges with sitting, bending, standing as well as his dizziness and headaches in the 

sunlight.  I was persuaded that his injuries have had a crippling effect on his life causing 

losses for which he is entitled to be compensated.  I balance this evidence with his claim that 

he has sought to mitigate his losses but his pains make him an unattractive candidate to 

prospective employers.  He has admitted to securing a job in a small parlour which allows 

him to lie on a cot to rest his back and ease his pains when customers are not around.  He 

did not come across as one who was just content to sit idly by but has sought with great 

challenges to do something to make a living.  In this assessing exercise, I therefore bore in 

mind all the evidence before me, particularly the medical evidence and the claimant’s 
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evidence on the impact of this accident on his life.  I didn’t find evidence of exaggeration of 

pain and to my mind; he is entitled to be compensated fairly for his injuries and losses 

suffered.  In this regard, he is awarded for pain and suffering and loss of amenities the sum 

of $275,000.00. 

 

Special Damages 

11. It is trite law that damages must be strictly proven.  The claimant has asked this court in 

assessing the special damages of this claimant to consider the recent Court of Appeal 

decision of Great Northern Insurance Company and Ors v Ansola2 and award the sums 

as claimed based on the viva voce evidence presented.  In Great Northern Insurance 

Company (supra) the Appeal Court stated:  

 

From these cases it seems clear that the absence of evidence to support a plaintiff’s viva voce evidence of special 

damage is not necessarily conclusive against him.  While the absence of supporting evidence is a factor to be 

considered by the trial Judge, he can support the plaintiff’s claim on the basis of viva voce evidence only.  This 

is particularly so where the evidence is unchallenged and which, but for supporting evidence, the Judge was 

prepared to accept.  Indeed in such cases, the Court should be slow to reject the unchallenged evidence simply 

and only on the basis of the absence of supporting evidence.  There should be some other cogent reason.    

 

12. In assessing the claimant’s claim for special damages, I thus bore in mind the evidence 

before me (which was unchallenged) and the areas where there was a lack of supporting 

evidence as well as that the law requires special damages to be proved strictly.  As a 

backdrop to this was the recent pronouncement of the Court of Appeal in the Great 

Northern Insurance Company case above.  To my mind, the onus remained with the 

assessing court which is the recipient of the unsupported but unchallenged viva voce 

evidence to accept this evidence, unless there is some other compelling or cogent reason for 

not doing so.  I now turn to items claimed as special damages: 

 

 

                                                           

2  Great Northern Insurance Company v Ansola CACiv 169/2008 
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 Loss of Earnings 

13. The claimant worked as a mason/contractor before the accident and claims that following 

his injuries he has suffered loss of earnings.  He claims that he would usually make $400.00 

per day and had at least 3 to 5 men who worked with him and would pay them $300.00 each 

per day.  His evidence is that most times he would usually be paid in cash.  He states also 

that he would sometimes issue receipts, but not all the time, and provided receipts issued in 

2007 and 2008.  He claims that between 2001 and 2007 he was in the process of building a 

house for himself and used all his income to buy materials for that project.  During that time 

he was living out of boxes, so receipts issued in that period were either lost or misplaced and 

hence could not be furnished in support of his case.   

 

A look at the first bundle of receipts shows payment to Clarence Vialva for work done for 

Freddy Bissoon as follows: 

 4th May, 2007     = $3,000.00 

 11th May, 2007  = $3,000.00 

 18th May, 2007  = $2,500.00 

 25th May, 2007  = $2,000.00 

 29th June, 2007  = $6,500.00 

 11th July, 2007  = $15,500.00 

 12th October, 2007 = $7,000.00 

 

A look at the second bundle of receipts shows payment to Clarence Vialva for work done on 

constructing a wall for Paul Bhawan as follows: 

 7th December, 2007    = $3,000.00 

 14th December, 2007    = $4,000.00 

 21st December, 2007    = $2,000.00 

 28h December, 2007    = $3,000.00 

 4th January, 2008    = $1,700.00 

 

A look at the third bundle of receipts shows payment to Clarence Vialva for construction 

work done for Winston Ramsawak as follows: 
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 27th March, 2008     = $7,000.00 

 3rd April, 2008     = $5,500.00 

 10th April, 2008     = $6,000.00 

 17th April, 2008     = $7,000.00 

 24th April, 2008     = $6,500.00 

 

14. The receipts show that for a period in the years 2007 and 2008, the claimant had what 

appeared to be regular employment doing construction work.  In his oral evidence, he states 

that in a good month he earned approximately $8,000.00 to $8,500.00 per month and in a 

not so good month he earned approximately $7,000.00 to $7,500.00 per month.  He states in 

his oral evidence also that he worked continuously throughout the year taking weekly breaks 

around 5 to 6 times annually.  He is asking this court to accept his viva voce evidence that 

this employment was not only regular but consistent, enabling him to earn an income of at 

least $400.00 per day and to pay his workers a daily rate of $300.00.  In support of this 

position, he called as a witness one of his workers, Lucien Vialva an older brother, who gave 

evidence that the claimant usually got the jobs and employed him and others paying $300.00 

per day for usually a 5 day week, but sometimes they worked 6 days.  They also shared 

profits made on the job, which Lucien claimed ranged from $1,000.00 to $1,500.00 every 2 

months.  He also confirmed that he along with other workers helped the claimant build his 

house which took about 3 to 4 years as the claimant did not always have money to buy 

materials. 

 

15. The claimant also gave evidence that he tried working as a watchman in January and 

February, 2012 but could not continue as it was too painful to sit or stand for any length of 

time.  He claims that he was paid $100.00 per day for 5 days per week during that period.  

He did not specify his total earnings for the period and for the purpose of this exercise he 

would be taken to have worked for 43 days earning $100.00 per day amounting to $4,300.00 

for the 2 months.  He gave evidence that since February, 2012 he has remained unemployed 

up until April, 2012 when his neighbour gave him a work in his parlour, earning sometimes 

$100.00 to $150.00 per week.  He claims that he can work in the parlour because of the cot 

in it that he can use to lie down upon.  He states also that he sometimes gets nothing if his 



Page 8 of 11 

 

neighbour does not need him.  He did not state if he worked 5, 6 or 7 days per week.  I am 

uncertain as to the exact sums earned on a monthly basis given his evidence.  As at the 

assessment, it is clear that he is capable of making a living though on a much reduced scale.  

Given the evidence and its deficiencies, I am prepared to accept that he would have at least 

worked 6 days in this parlour given that the work was not strenuous and offered him the 

opportunity to use a cot if he was in pain, earning at least $150.00 per week.  His total 

monthly earnings would be $600.00.  This sum has been earned from April, 2012 to date of 

assessment 20th November, 2012 so will be deducted from his loss of earnings award: 

 

April, 2012 – October, 2012  = $4,200.00 

2 weeks in November, 2012  = $  300.00 

Total Income/Parlour   = $4,500.00 

Total Income/Watchman  = $4,300.00 

TOTAL    = $8,800.00 

 

The sum of $8,800.00 will be deducted from loss of earnings award.  Given the evidence of 

earning in his pre-accident job as a mason somewhere from $7,000.00 to $8,500.00 per 

month, I am prepared to accept the $7,000.00 per month as his monthly income.  This I find 

is fair as his evidence is lacking as to exactly how many months in the year that he actually 

earned income in the higher income bracket.  I have also taken note that he would take at 

least 6 weeks off as vacation annually.  I am prepared to deduct a sum of 30% to cover taxes, 

sickness, holidays and other vicissitudes of life.  His loss of earnings award is worked out as 

follows: 

 

23rd August, 2008 to 20th November, 2012  

at $7,000.00 per month = $357,000.00 

Less 30% for contingencies of life = $107,100.00 

Less sums earned in 2012  = $8,800.00 

Total Loss of Earnings  = $241,100.00 
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 Medical Expenses 

16. The claimant has provided receipts for medical expenses in the sum of $59,359.50, which is 

allowed. 

  

 Transportation 

17. The claimant’s evidence is that since his vehicle was damaged, he has had to pay $250.00 to 

hire a vehicle to go out.  His evidence is silent as to the number of times he has had to hire a 

vehicle, the period of time for which such expenses were incurred and the total sum being 

claimed.  No receipts were exhibited but counsel has asked that a sum be awarded for loss of 

use and that the court considers that he had to use taxis to travel around and make an award.  

This submission was not accepted.  I note the lack of sufficient particularity of this claim and 

rather confusing nature of it and in the absence of documentary evidence it is disallowed. 

 

 Property damage 

18. He gave evidence that his vehicle PAY860, which was damaged in the accident, was 

purchased in March, 2008 from one Prudence Roberts for $15,000.00.  He provided a 

receipt evidencing this purchase.  He claimed that the cost to repair this vehicle was 

$17,175.00 so it was uneconomical to repair it.  As such, he sold it as a wreck to one Shah 

Mohammed on 4th October, 2008 for $5,500.00.  He provided a copy of the estimate to 

repair the vehicle from Worrell A. Regis & Co Ltd and of the receipt given to Shah 

Mohammed.  He is allowed the sum of $9,500.00 for damage done to his property. 

 

Future Loss of Earnings 

19. Counsel for the claimant has asked this court to make an award for loss of future earnings.  I 

have considered his evidence; noted some deficiencies and areas where it was lacking in 

certain particularities that would have assisted with the assessing exercise.  Nevertheless, I 

found him to be a credible and reliable witness.  To my mind, he did not seek to exaggerate 

his condition but was up front with the court with respect to his earnings during the post-

accident period.  I note also that he did furnish some documentary proof, though it was not 

comprehensive documentation.  I accepted, however, his explanation as to his misplaced 

receipts during the 3 to 4 year period when he was constructing his home and “living out of 
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boxes.”  Counsel has asked that the claimant be deemed to be a total handicap on the labour 

market.  I was hesitant to reach such a carte blanche conclusion so turned to the evidence.   

 

20. In arriving at my decision, I considered the medical evidence that he can no longer perform 

his pre-accident job as well as the caution of Dr Bedaysie upon awarding a 40% permanent 

partial disability.  According to Dr Bedaysie, such a disability points to a person being 

prevented for the remainder of his life from performing one or more tasks of his 

accustomed occupation but it does not mean that the claimant’s ability is completely 

impaired “to perform less demanding or other types of employment.”  I also considered the 

claimant’s evidence of his inability to sit or stand for lengthy periods and his challenges with 

bending or lifting heavy objects (i.e. over 10 pounds).  I accept that he could no longer do 

his pre-accident job of a mason as he cannot stand or stoop for long or without pains and 

the job of a watchman involved standing, which was a challenge.  I note further that he has 

obtained some limited form of employment but his earning capacity is clearly drastically 

reduced post accident.  I have no evidence of academic skills and in fact note that his 

witness, Lucien Vialva, stated that the claimant had left school at the age of 15 to start 

working in the construction business with his father.  Based on this, I assume he may be ill-

prepared for a desk job or any form of work outside of manual labour for which he is now 

handicapped.  Thus, whilst there is no evidence of total incapacity or inability to earn a 

living, he clearly cannot return to his pre-accident earning capacity and, to my mind, has 

suffered severe financial losses.  I note also that this claimant is now 46 years and his 

marketability has been seriously hamstrung by his injuries.   

 

21. Given the above, I am prepared to use a multiplier of 12 bearing in mind the Seepersad 

case3 where a multiplier of 16 was used for a 37 year old man.  I also bear in mind the 

principles enunciated in the Nerahoo case4 in making this award.  Of note also is that 

Mendonca JA in The Great Northern Insurance Case (supra) re-emphasized that it is 

appropriate in any given case to make allowances for contingencies.5  From this award, I am 

                                                           

3  Peter Seepersad v Persad and Capital Insurance [2004]UKPC 19 
4  PTSC v Nerahoo Sookhoo COA 21 of 1993 
5  Supra note 2 at paragraph 110 
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prepared to deduct 30% to cover contingencies of life.  In so doing, I bear in mind that 

whilst this is not a total loss case and he is not completely disabled, his current earnings are 

so reduced it borders on non-existent.  His future loss of earnings is reflected below: 

 

$84,000.00 x 12  = $1,008,000.00 

Less 30%  = $  302,400.00 

TOTAL      $  705,600.00 

 

Order  

22. It is ordered that the defendant do pay to the claimant the following: 

i. General damages in the sum of $275,000.00 with interest at the rate of 7% per 

annum from 25th March, 2009 to 8th January, 2013. 

ii. Special damages in the sum of $309,959.50 with interest at the rate of 5% per annum 

from 22nd August, 2008 to 8th January, 2013. 

iii. Loss of future earnings in the sum of $705,600.00. 

iv. The sum of $65,000.00 paid to the claimant as an interim payment pursuant to the 

order dated 13th October, 2009 is to be deducted from the sum awarded in damages. 

v. Costs in the prescribed sum of $75,373.92. 

vi. Stay of execution of 42 days. 

 

Dated  8th January, 2013 

 
Martha Alexander 
Master 

 


