
Page 1 of 23 

 

REPUBLIC OF TRINIDAD AND TOBAGO 

 

 

 

IN THE HIGH COURT OF JUSTICE 

 

CV 2007-02715    

         

BETWEEN 

 

 

RAMDEO RAMPERSAD 

Claimant 

 

AND 

 

 

AMERICAN LIFE AND GENERAL INSURANCE COMPANY 

(TRINIDAD AND TOBAGO LIMITED) 

 

Defendant 

 

 

 

Before: Master Margaret Y Mohammed 

 

Appearances: 

 

Mr Kelvin Ramkissoon instructed by Mr Kent Samlal for the Claimant 

Mr Frederick Gilkes instructed by Ms Jenelle Partap for the Defendant 

 

 

DECISION- ASSESSMENT OF DAMAGES 

 

INTRODUCTION 

 

1. The claimant’s premises situate at Sangre Chiquito, Sangre Grande, which comprised of a 

dwelling house, a tyre shop and tyre recapping and retreading plant business trading as 

“R.D. Tyre Services” were damaged by fire on December 3, 2006. The premises were 

insured for loss of fire with the defendant and the latter having failed to settle the 
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claimant’s claim for his loss instituted these proceedings against the defendant to enforce 

the policies. The total loss claimed was $6,528,000.00. He also claimed aggravated and/ 

or exemplary damages and consequential loss resulting from the defendant's failure to 

settle the claim under the policies.  

 

2. The sums claimed under the policies were: 

 

(a) Policy number AG-80-C00087 

Item Sum insured Sum claimed 

Building $3,000,000.00 $2,702,400.00 (VAT exclusive) 

$3,107,760.00 (VAT inclusive) 

Plant, Machinery and 

Equipment 

$1,600,000.00 $1,605,402.00 

Stock $1,000,000.00 $1,114,476.00 

Tyre Shop Equipment and 

Other Equipment 

$ 96,000.00 $44,200.00 

$39,300.00 

 

(b) Policy No. AG-85-C00003 (Office Equipment) 

Sum insured               - $42,000.00 

Claim –  Front office   - $21,000.00 

                Back office   - $24,000.00 

 

(c) Policy No. AG-52-C00421(Homeowner’s) 

Sum insured                        - $96,000.00 

Claim- Front Building        - $40,850.00 

             Rear Apartment       - $84,550.00 
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(d) Policy No. AG-20-C00001 ( Business Interruption) 

Gross Profit 

Sum insured  - $600,000.00 

Claim             - $600,000.00 

 

3. The defendant conceded liability at the trial and challenged the sums claimed as damages 

on the basis that they were not substantiated by the evidence. At the assessment of 

damages 5 persons gave evidence for the claimant namely, the claimant, his accountant, 

Mr Harold Ramautarsingh, a quantity surveyor Mr Willie Roopchand, an adjuster from 

the UK Mr Alexander Taylor and an engineer Mr David L Boyce. There were 3 witnesses 

for the defendant Mr Kenneth Sirju, engineer, Mr Theophilius Francis, adjuster and Mr 

Peter Ganteaume, a tyre and retread consultant.  

 

4. The issues to be determined were: (a) whether the claimant has proven on the evidence 

losses totaling $6,528,000.00 under the 4 policies of insurance; (b) whether the claimant 

has proven in law that he should be awarded damages for aggravated and or exemplary 

loss; and (c) whether the claimant has proven in law that he should receive an award of 

damages for consequential loss suffered by him as a result of the defendant's breach of 

contract. 

 

5. For the reasons set out hereafter, I was satisfied that the claimant is entitled to be 

compensated by the defendant in the following sums: 

 

(a) Building claim    $1,980,800.00 (VAT exclusive) 

(b) Stock claim   $    400,000.00 

(c) Plant & Equipment   $    879,000.00 

(d) Tyre Shop Equipment  

and other equipment  $      83,500.00 

(e) Homeowner’s   $      96,000.00 

(f) Office Equipment   $      42,000.00 

(g) Business Interruption  $    174,725.00 
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TOTAL    $ 3,656,025.00 

 

6. At the commencement of the Assessment of Damages the parties agreed that the sum of 

$2,204,000.00 which was paid by the defendant to Scotiabank as the mortgage payment 

for the said premises must be deducted from any final award. In this case after the 

deduction is made the remaining balance is the sum of $ 1,452,025.00. I was not satisfied 

that an award for aggravated and or exemplary damages should be made and I am of the 

view that the claim for consequential loss must fail.  

 

SHOULD THE CLAIMANT BE AWARDED THE SUM OF $6,528,000.00 AS HIS DAMAGES? 

 

7. Insurance contracts are contracts of indemnity and must be examined to determine the 

extent to which, under those contracts, the defendant has agreed to indemnify the 

claimant in respect of loss by fire. It is trite law that an insured may only recover, under a 

policy of insurance, the maximum amount of his indemnification under the policy. These 

sentiments were echoed in Leppard v Excess Insurance Co Ltd
1
 where it was stated 

that: 

 

“Ever since the decision of this court in Castellain v. Preston (1883) 11 Q.B.D. 380, 

the general principle has been beyond dispute. Indeed I think it was beyond dispute 

long before Castellain v. Preston. The insured may recover his actual loss, subject, 

of course, to any provision in the policy as to the maximum amount recoverable. 

(Emphasis added). 

 

Should the claimant be awarded the sum of $2,702,400.00 (VAT exclusive) for the building 

claim?(Policy number AG-80-C00087) 

 

8. The sum of $2,702,400.00 (VAT exclusive) was claimed under the building claim. The 

maximum coverage was $3,000,000.00. The building consisted of 3 structures. The 3 

storey building at the front, where the 2 upper floors were used for residential purposes 

                                                 
1 [1979] 1 W.L.R. 512 
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and the ground floor for business, the warehouse and the recapping and retreading plant. 

The evidence with respect to this claim came from Mr Taylor, Mr Boyce, Mr Roopchand, 

Mr Sirju, and Mr Francis. The main feature of this evidence was concentrated on Mr 

Boyce’s report and recommendations dated December 26, 2006.  Mr Boyce estimated 

that it would cost $3,107,706.00 (VAT inclusive) $ 2,702,400.00 (VAT exclusive) to 

reinstate the building. This estimate was adjusted by Mr Francis after consultation with 

Mr Sirju to a cost of $1,935,800.00 (VAT exclusive). Mr Roopchand subsequently 

reviewed Mr Francis’ recommendations and both were able to arrive at a consensus on 

several items under this claim amounting to $1,100,800.00 (VAT exclusive) which the 

claimant accepted in his submissions. In the circumstances, I will only examine the 

disputed items and the reasons from the witnesses for their differences.  

 

9. All these witnesses visited the premises after the fire at different times for varying 

durations. Based on the expertise of the witnesses, I am of the view that it did not matter 

how long each witness remained on the property but rather how the time was spent by 

each witness gathering evidence and recording their observations. I concluded that the 

application of each witness’ expertise based on his observations was material. It was 

undisputed that the fire gutted the warehouse and the recapping and retreading plant and 

the front 3 storey building while not completely destroyed, was severely damaged by heat 

from the fire and water used in extinguishing the fire.  

 

10. I attached no weight to Mr Taylor’s evidence under this claim since he admitted in cross-

examination that he basically agreed with Mr Boyce’s report and disagreed with Mr 

Francis’ views. I accepted Mr Boyce’s recommendation that certain items which were 

necessary to obtain planning and electrical approvals were necessary. I disagreed with Mr 

Sirju who deemed them improvements. It is only reasonable to assume that reinstatement 

of the building must be premised on safety.  

 

11.  I have set out in the following table a description of the disputed items from the court 

exhibit table “WR 3”, the sum I have awarded and the reason for the award: 
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Ref Description 

of cost item 

Sum awarded  Reason for award 

1.04 Engineering 

Supervision 

and 

management 

during 

construction 

$60,000.00  

 

 

 

Both Mr Sirju and Mr Roopchand agreed on the 

number of site visits that would be required. The 

issue was the length of the visits. 

 

I accepted Mr. Roopchand’s assumption that Mr 

Boyce would spend 2-3 hours in commuting 

from Chaguanas to the site which was located in 

Sangre Grande. I therefore awarded the sum 

proposed by Mr Roopchand. 

 

1.05 Demolition 

and cart away 

the entire 

damaged rear 

section of the 

building 

$40,000.00  

 

 

 

I accepted Mr. Sirju’s estimate since it was 

based on the use of certain equipment over a 

period of 7 to 8 days, which was longer than the 

period that would be taken if heavy equipment 

were used but which would be less costly.   

 

I did not accept Mr. Roopchand’s costs since 

they were based on using heavy equipment, over 

a shorter period of time, but at a greater cost.  

 

Mr Sirju’s recommendation was consistent with 

a claimant’s duty to mitigate his loss. 

 

 

 REAR 

SECTION 

  

 Concrete 

Work 

  

2.01.2 Rehabilitation 

of ground 

floor slab – 

Cast new 

50mm fibre 

mesh concrete 

screed over 

scabbled 

ground floor 

slab 

$65,000.00  

 

 

 

 

 

 

 

 

 

Mr Roopchand’s explanation of how he derived 

his recommendation of $75,940.74 was not clear 

to me.  His explanation was “Fiber mesh 

concrete at $1500 per yd3 in place and $8 per ft 

2 for scabbling
2
” 

 

I accepted Mr Sirju’s explanation which was 

“the rate claimed was $24.00 p.s.f. The rate I 

used was $14.75 p.s.f. (that was based on the 

value or price of fibre mesh concrete at the 

time)
3
.”  

 

 

 

 Steel 

Structure 

  

                                                 
2 Witness statement of Willie Roopchand filed April 12, 2010 

3 Witness statement of Mr Sirju filed January 28, 2010 at page 3 
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Ref Description 

of cost item 

Sum awarded  Reason for award 

2.02.1 Supply, 

fabrication and 

erect structural 

steel frame 

complete 

$420,000.00  

 

 

 

 

I accepted the figure suggested by Mr Sirju since 

he estimated the weight of steel to be 35 tonnes 

and applied a unit rate of $12,000.00 per tonne 

which was the market rate at the time of his 

advice. Mr Roopchand’s recommendation of 

$744,800.00 was based on the market rate in 

2010. Both witnesses gave evidence that the 

price of steel fluctuates and that it dropped 

during  2010. 

2.02.2 Install metal 

decking on 

secondary 

beams at 1
st
 

Floor level 

$44,000.00  I accepted the sum recommended by Mr Sirju 

since he noted that ordinary corrugated 

galvanized sheeting was used in the original 

construction and the sum recommended by Mr 

Roopchand reflected the cost of decking pans 

which are more substantial and more expensive 

than ordinary galvanised iron sheeting. In my 

view Mr Sirju’s recommendation would not 

compromise the structural integrity of the 

structure. 

 

 

 Builders’ 

Work 

  

2.03.4 Supply and 

install internal 

partition walls 

and render 

$16,000.00  

 

 

I accepted Mr. Sirju’s recommendation since he 

explained that he used a rate of $200 per square 

yard which was better for a 4 ft wall.  It was not 

clear to me how Mr Roopchand arrived at his 

recommended sum of $19,200. 

 Builders’ 

Work 

  

3.02.2 Cast wall 

stiffeners, 

lintels and 

capping beams 

$0.00 

 

 

I accepted Mr. Sirju’s opinion that stiffeners 

were not used in the original structure and 

therefore represented an improvement. He was 

not challenged on this in cross-examination. I 

was not persuaded by Mr Boyce that the failure 

to use stiffeners would compromise the integrity 

of the structure. 
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Ref Description 

of cost item 

Sum awarded  Reason for award 

 Electrical   

3.05.1 Reinstate 

electrical 

services – 

Ducting, 

wiring, outlets, 

panels and 

breakers and 

re-inspection 

 

 

$50,000.00  

 

 

 

I accepted Mr Roopchand’s recommendation 

that the entire electrical at level 2 and 3 would 

have to be reworked. I was of the view that such 

precaution is necessary in order to secure 

approval from the Electrical Inspectorate. 

 

 

 

 

 

 

 

 Joinery, 

Glazing, 

Metalworking  

  

3.06.2 Repair/ 

Replace 

cupboards as 

required 

$28,000.00  

 

 

 

 

I accepted Mr Sirju’s figure since he was of the 

opinion that the cabinetry and shelving was of 

low to middle quality and made of plywood. 

More importantly, his evidence was not 

challenged in cross-examination. 

 Plumbing    

2.04.1 Reinstate 

plumbing lines 

and supply and 

waste and 

connect to 

system lines 

$9,000.00 

  

I accepted the evidence of Mr Sirju since he 

observed evidence of minimal plumbing. In his 

view plumbing lines did not run through the 

apartment or ground floor factory; only along a 

wall on the south side of the property. I did not 

accept Mr Roopchand’s suggested figure of 

$12,000.00 since he did not state how he arrived 

at it. 

 

 

 

 Electricals   

2.05.1 Reinstate 

electrical – 

supply and 

install 

electrical 

fittings and 

fixtures 

$50,000.00 

 

 

I accepted Mr. Sirju’s views since they were not 

challenged in cross-examination. He stated that 

his recommendation was based on his 

observation: “ On the basis of the grade of 

fixtures of the more fully developed house, which 

was basic, I concluded that the fixtures in the 

rear apartment would be, at best, similar and 
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Ref Description 

of cost item 

Sum awarded  Reason for award 

certainly the fixtures at factory would only be 

factory grade
4
”. In my view this was a 

reasonable conclusion. 

 

 

 FRONT 

SECTION 

  

 Concrete 

Work 

  

3.01.1 Provide 

temporary 

support to 

beams and 

slabs and walls 

to be retained 

in the front 

section during 

the demolition 

and removal of 

failed sections 

of the structure 

and areas 

deemed unsafe 

$40,000.00 

 

 

Both Mr Sirju and Mr Roopchand agreed that 

there was a degree of subjectivity to the cost of 

this item. Mr. Roopchand admitted in cross-

examination that the full extent of the propping 

required had not yet been determined. I accepted 

Mr Sirju’s figure since he was not challenged in 

cross-examination on this item. 

 

 

3.01.3 Apply rust 

neutralizing 

solution to 

reinforcement, 

place 

formwork to 

cast R.C. 

beams 

columns and 

slab sections 

to be replaced 

$10,000.00 

 

  

Mr Sirju’s figure was based on a rate of $55 per 

square yard for the exact area of the damaged 

floor and he rounded off the sum to $10,000.00. 

 

I accepted Mr Sirju’s recommendation which 

was not challenged in cross-examination. 

 

 

 

 

 

 

 

3.01.6 Scabble to 

expose  

aggregate to 

sound concrete 

to floor slab 

beams and 

column to be 

$21,000.00 

 

 

Mr Sirju’s recommendation was based on an  

evaluation and application of day-works and cost 

of materials. Mr. Roopchand did not explain 

how he derived his figure. 

 

I accepted Mr. Sirju’s estimate since it was not 

challenged in cross-examination. 

                                                 
4 Witness statement of Mr Sirju filed January 28, 2010 at page 6 
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Ref Description 

of cost item 

Sum awarded  Reason for award 

repaired apply 

concrete 

bonding agent 

and reinstate 

with an 

approval 

concrete epoxy 

 

 

 Finishes   

3.07.1 Allow for 

reconstruction 

of floor 

finishes 

throughout 

following 

repair works 

$27,000.00  

 

 

 

 

I accepted the figure suggested by Mr Sirju since 

the amount of floor finish that was damaged was 

approximately 50% and the policy of insurance 

provides for compensation on an indemnity 

basis. 

  TOTAL $880,000.00 

(VAT 

exclusive) 

 

 

 

12. The total sum awarded on the building claim is $1,980,800.00 ($1,100,800.00 plus 

$880,000.00) (VAT exclusive). 

 

Should the tyre retreading equipment be replaced/reinstated? (Policy number AG-80-C00087) 

 

13. The sum of $1,605,402.00 was claimed for the loss of the tyre retreading plant and 

equipment. This was insured for the sum of $ 1,600,000.00. The evidence with respect to 

this item came from Mr Taylor, the claimant, Mr Ganteaume and Mr Francis. I attached 

no weight to Mr Taylor’s evidence on this issue since he admitted in cross-examination 

that he was not familiar with the tyre retreading business in Trinidad and Tobago. 

  

14. On the other hand, Mr Ganteaume was a Tyre Retreading Consultant with 50 years 

experience in this jurisdiction and throughout many other countries. He has been 

involved mainly in the installation of tyre retreading machinery and training of staff. His 

witness statement was tendered into evidence with the consent of the 2 parties and 

although he was a witness for the defendant he was not called to be cross-examined by 

the claimant.  
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15. The claimant had provided Mr Francis with a list of the retread plant equipment and Mr 

Ganteaume provided a report to Mr Francis with the cost of used retread plant equipment.  

His prices were based on comparisons of the general cost of new retread equipment less 

depreciation, taking into account the age of the claimant’s equipment at the time. The 

claimant’s total sum was $1,711,920.00 and Mr Ganteaume adjusted this figure to 

$1,615,000.00. Mr Francis was not convinced that the values provided by Mr Ganteaume 

were of used equipment, since they were very close to the cost of new equipment. 

However while, he accepted them he still adjusted this claim downwards by 55%  since 

in his view the retreading plant was not operating for 3 years before the fire and that the 

adjustment  by 55% was more beneficial to the claimant than the defendant. He also 

calculated the full cost of the compressors since in his opinion they were used in the 

general tyre business.  

 

16. The burden was therefore on the claimant to prove that his retreading plant was 

operational at the time of the fire. The claimant failed to convince me since his evidence 

was inconsistent. The claimant admitted that he made a higher profit on used tyres. He 

also admitted that he had an increase in the sale of new tyres between the period, 2003-

2006 and by 2006 he had more new tyres than used tyres in stock. He further admitted 

that when he began to import used tyres, people purchased used tyres and not retreaded 

tyres. It is not unreasonable for me to conclude that as a shrewd businessman the claimant 

was focusing his business where he generated higher profits and where he had more sales 

at that time which was in imported used tyres and new tyres respectively and not the 

retreading of tyres.  

 

17. I was therefore confused when the claimant stated during cross-examination that he still 

retreaded a lot of tyres during this period. In my view this position seemed to be 

inconsistent with a good business practice since by the claimant’s own admission people 

were purchasing more used tyres and not retreaded tyres during that period.  Having 

accepted the claimant’s evidence that during the period 2003-2006 he generated higher 

profits and had more sales at that time on imported used tyres and new tyres I rejected his 

evidence that that he was still retreading a lot of tyres during this period. 
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18. I concluded that for 3 years prior to the fire the retreading plant was not operating and I 

therefore accepted the evidence and recommendation of Mr Francis that the claim for the 

plant and equipment of the tyre retreading/recapping plant is to be settled on an 

indemnity basis allowing 55% of the value of the entire tyre recapping equipment and the 

full cost of the compressors used in the general tyre business.   

 

19. I award the sum of $879,575.00. 

 

 

What was the value of the stock at the time of the fire? (Policy number AG-80-C00087) 

 

20. The stock was insured for a maximum of $1,000,000.00 and the sum claimed was 

$1,114,476.00.  There was a salvage of $83,935.00 worth of stock. The claim for the 

actual loss of stock was $ 1,030,065.00. According to the policy the basis for valuing the 

stock was the accounts of the business.  The defendant not being satisfied with the 

accounts which were provided challenged the stock claim. To prove his stock claim the 

claimant provided: accounting records for his business for the years 2004 to 2006: 

volume of turnover in the claimant’s business and the size of the claimant’s storage area.  

 

21. I attached no weight to Mr Taylor’s evidence on the stock claim since he admitted that he 

was not able to verify the figures from any invoices and he relied on information from the 

claimant and the accounts prepared by Mr Ramautarsingh.  My position with Mr 

Ramautarsingh’s evidence was not different since he relied on the claimant’s information 

which was never independently verified. 

 

22. The 2004 accounts used the historical records for 2003 and therefore much depended on 

the independent accuracy of the closing figure for 2003. Both the claimant and the 

accountant Harold Ramautarsingh admitted in cross-examination that the accounts for the 

claimant’s business for the period 2004-2006 were unaudited and not independently 

verified by a third person. The claimant was the only source of the information and this 

was confirmed by the claimant’s accountant Harold Ramautarsingh who admitted in 
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cross-examination that he compiled the sales figures from records kept by the claimant. 

For these reasons I approached these accounts with some degree of caution.   

 

23. With this backdrop, I was puzzled, that the claimant being fully aware of the defendant’s 

concerns failed to adduce evidence from any other person to support his stock claim. The 

claimant admitted in cross-examination that he had a huge clientele yet he failed to call 

any of his clients to give evidence on his behalf. The claimant also gave evidence that he 

imported containers of tyres yet he failed to call a supplier, a customs broker or any other 

party with whom he conducted business to corroborate his evidence on the volume of 

stock at the time of the fire. I accepted that the claimant faced certain challenges in 

providing invoices showing the volume of tyres purchased locally and abroad since they 

may have been destroyed in the fire but the onus was on the claimant to satisfy the court 

that his claim was substantiated. 

 

24. Even if I gave the claimant the benefit of any doubt I had, assuming that the Statement of 

Income which the claimant provided for the period 2003-2006 was accurate, the levels of 

stock which the claimant was purchasing and keeping each year did not make good 

business sense when the sales and profits are examined. In 2003, the claimant had a 

beginning stock worth $920,606.00, yet he still purchased more stock valued at 

$360,885.00. His closing stock at the end of 2003 was $1,119,559.00. His sales during 

2003 were $444,712.00 with loss of $438.00. His stock sold during 2003 was 

$161,932.00. There was no reasonable explanation to account for the claimant purchasing 

stock valued at $360,885.00 in a year where he made a net loss. 

 

25. In 2004, there was a similar pattern. His beginning stock level was $ 1,119,559.00. He 

purchased stock in the value of $606,244.00. His closing stock at the end of the year was 

$ 1,536,952.00. His stock sold was $188,851.00 and sales in 2004 were $ 575,123.00. His 

net profit was $13,819.00 

 

26. In 2005, the opening stock level was $ 1,536,952.00. He purchased stock in the value of 

$606,244.00. His closing stock at the end of the year was $ 1,503,786.00. His stock sold 

was $728,580.00 and sales in 2005 were $ 1,173,444.00. His net profit was $67,843.00 
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27. In 2006 his beginning stock level was $ 1,503,786. He purchased stock in the value of 

$656,527.00. His closing stock at the end of the year was $ 1,197,511.00. His stock sold 

was $962,802.00 and sales in 2006 were $ 1,443,298.00. His net profit was  $85,995.00 

 

28. In my view there was no reasonable explanation advanced by the claimant to account for 

his keeping levels of stock in excess of the insured value where his annual profit margin 

was marginal to his stock level. 

 

29. The claimant gave evidence on the physical location where he stored new tyres, used 

tyres and tyres for recapping. According to the claimant, he stored tyres in 3 areas on his 

premises: 

 

(a) The first area was the left of the residence which he described as the “Service and 

Sales area” where the salvaged tyres were located. The entire length of that area was 

a total of about 130ft approximately 36-40 feet in width and between 10 and 15 feet 

in height. The claimant stated in cross-examination
5
 that it was full of tyres. It is 

reasonable to assume that is $83,935.00 worth of tyres since this is where the 

salvaged tyres were found. 

 

(b) The second area was the recapping plant at the back of the ground floor of the said 

premises where the claimant said not a lot of tyres were stored there. 

 

(c) The third area was in the warehouse area at the back where the bulk of the tyres were 

stored. According to the claimant that area measured about 70-80ft x 60-65ft.  

 

30. It therefore appears that the area of the space where the salvaged tyres were located was 

about the same approximate size (130ft x 40ft = 5200 sq ft) as the area of the warehouse 

(70-80ft x 60-65ft = 5200 sq ft approximately) and it is not unreasonable to assume that 

the warehouse area had the same level of stock as the area where the salvaged tyres were 

located.  

 

                                                 
5 December 8, 2011 
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31. Mr Francis valued the stock destroyed by the fire in the sum of $100,000.00 based on the 

number of metal rings from burnt tyres. However, the claimant admitted in cross-

examination that his stock of tyres consisted of both rubber and tyres with metal rings. I 

accepted that since the roof collapsed in the warehouse, in the absence of the raising of the 

floor, Mr Francis could not have a full appreciation from his observations of the volume of 

tyres in that area. 

 

32. I therefore agreed with Mr Francis’ recommendation that the lost stock was worth no more 

than $400,000.00 bearing in mind the following: 

 

(a) the quantity of the stock overages (i.e. the difference between the  cost of stock 

purchased and the cost of stock sold during the period) that the claimant would have 

accumulated during the years 2003 to 2006 (assuming that the 2003 figures appearing 

in the accounts are accurate); 

(b) the comparative sizes of the service area and the warehouse;  

(c) the value of the stock that survived in the service area which the claimant described as 

being full of stock; 

(d) the observations of debris in the burnt warehouse that Mr. Francis made; and  

(e)  the failure by Mr Francis to have a full appreciation of the entire contents of the floor 

of the warehouse since the roof had collapse. 

 

33. The onus was on the claimant to provide the appropriate evidence to prove such a 

substantial claim. I have not been satisfied that he has proven it. He has fallen short. I 

therefore award the sum of $400,000.00. 

 

 

Has the claimant proven his claim for the loss of the contents of the tyre shop? (Policy number 

AG-80-C00087) 

 

34. I was not certain of the maximum insurance coverage for the contents of the tyre shop. 
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The claimant pleaded the sum of $96,000.00
6
 and the defendant in its defence pleaded the 

maximum coverage for the contents of the building under the Fire and Special Perils 

Policy No. AG 80-C0087 as $190,000.00
7
.  Under this item the claimant pleaded a total 

claim in the total sum of $ $83,500.00
8
. The claimant maintained in his evidence that he 

suffered losses in the sum claimed for the contents of the tyres shop. This was not 

disputed by Mr Francis who offered no evidence to rebut the claimant’s assertion. In the 

absence of any evidence that the costs for the compressors under the retreading plant also 

formed part of this claim, I was satisfied that the claimant had discharged his burden in 

proving the damages he claimed under this item in his viva vice evidence. On a balance 

of probabilities I accepted the claimant’s evidence and award the sum claimed 

$83,500.00 

 

Has the claimant proven his claim for the office equipment?(Policy number AG-85-C00003) 

 

35. The claimant’s office equipment was insured for the total sum of $ 42,000.00 and he 

made a claim in the sum of $24,000.00 for the contents of the rear office and $21,000.00 

for the contents of the front office.  The claimant and Mr Francis agreed that the rear 

office was completely destroyed by fire. It is reasonable to deduce that despite Mr 

Francis’ observations, it would have been difficult to ascertain the exact contents of this 

office, apart from the remains of the desk and chairs. In this regard, I accepted the 

claimant’s evidence on the contents of this office. 

 

36. The front office was not devastated by the fire but suffered from water damage. While I 

accepted Mr Francis’ evidence that there was significant survival of the contents of this 

office, I cannot agree that the said contents would have been in any usable condition after 

the intense heat of the fire and the significant water damage. I have noted his comment on 

the obsolete word processor and the absence of the remains of a television from this 

office but I was not persuaded that there was merit in his suggestion under this aspect of 

the claim.  

                                                 
6 Paragraph 11(a) of the Statement of Case filed July 26, 2007 

7 Paragraph 4(a) of the Defence filed October 15, 2007 

8 Paragraph 11(a) of the Statement of Case filed July 26, 2007 



Page 17 of 23 

 

 

37. The total sum I award under this claim is $42,000.00. 

 

What award is the claimant entitled for  “Business Interruption”?Policy number AG-20-

C00001) 

 

38. The total coverage under this insurance policy was $600,000.00. This comprised of loss 

of gross profits up to $500,000.00 and loss of wages up to $100,000.00. The purpose of 

this policy was to enable the insured after the loss to be placed in the same financial 

position as if the fire had not occurred. Under this policy a maximum period of 12 

months was provided for. 

  

39. In determining an award under this heading I examined the claimant's accounts which 

established an annual gross profit of $480,960.00 in 2006.  I did not accept Mr. Francis’ 

monthly calculation in the sum of $40,041.33 since it was based on dividing the gross 

profit for 2006 by 12 months ($480,496.00 / 12 months). In my view a more accurate 

monthly calculation would be $43,681.45 ($480,496.00 /11 months) since the 2006 gross 

profit of $480,496.00 appeared to represent income earned over the 11 months of 

business in 2006 before the fire.     

 

40. I attached no weight to Mr. Taylor’s evidence on this claim since he ignored the fact that 

the claimant had a significant stock of tyres in the “Service and Sales area” which was 

unaffected by the fire, that the bulk of the claimant’s business was in the sale of tyres and 

that the business did not depend heavily, if at all, by the time of the fire, on the recapping 

or retreading of tyres which was carried in the warehouse, which was the area most 

affected by the fire. 

 

41. Further, in my view Mr Taylor’s explanation of a practice in England to indemnify 

policyholders in respect of loss of gross profit and for wages that would be paid to 

workers to generate that profit appears to be flawed. Standard accounting practice is gross 

profit represents the income earned before operating expenses (including the cost of 

labour ) are deducted.  
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42. I accepted that the claimant was under a duty to reinstate his business as soon as possible 

after the fire thereby avoiding unnecessary loss. In this case, the claimant’s principal 

place of business took place in the shed annexed to the fire damaged residential building 

and with his surviving stock of $83,935.00 he was able to resume his business in mid 

February 2007 some 2 months after the fire, though, in my view, not at the same level 

previous to the fire.  

 

43. I did not accept the 2 months as recommended by Mr Francis nor the 12 months as 

recommended by Mr Taylor since in my view a 2 month period is too short for the 

claimant to return his business to where it was before the fire and a 12 month period is 

too long. In my opinion, assuming the claimant had lost twice the stock of his salvage, a 

reasonable period for the re-establishment of this business to its level prior to the fire is 4 

months  since more that 1 week after the fire, smoke continued to rise from the burnt out 

factory building, equipment had to be removed from the tyre trading area and the 

claimant had to recover from the general trauma of fire which destroyed the factory and 

damaged his residence. I therefore award the sum of $ 174,725.80. 

 

Is the claimant entitled to recover the sum of $125,400.00 claimed under the Homeowner’s 

insurance policy?(Policy number AG-52-C00421) 

 

44. The claim in the sum of total $125,400.00 was in excess of the maximum coverage of the 

policy which was $96,000.00. The claim for the contents of the front building was 

$40,850.00 and for the rear apartment was $84,550.00. 

 

45. I accepted that Mr. Francis is a professional adjuster with vast experience and whose job 

was to give an objective assessment of the loss but I agree with the claimant that the 

evidence to support the claim for the items with respect to the apartment at the rear was 

destroyed by the fire and therefore it would be challenging to prove this loss.  In my view 

this must have affected Mr Francis’ assessment of the contents of the rear apartment.  
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46. With respect to the  claim for the front building, I accepted the claimant’s evidence that 

all the items including the television, and bed were damaged beyond repair, re-use or 

refurbishment due to the severe smoke and water damage.   I have noted Mr. Francis 

evidence
9
 that two wardrobes claimed by the claimant were built into the structure and as 

such were disqualified as being contents.   

 

47. For the aforesaid reasons I award the full sum under the policy $96,000.00.  

 

 

IS THE CLAIMANT ENTITLED TO AN AWARD OF AGGRAVATED AND/OR EXEMPLARY 

DAMAGES? 

 

48. It is settled law that aggravated damages are awarded to compensate an injured party for 

damage caused by acts which can properly be described as malicious or insolent or as a 

result of some abuse of power or arrogant disregard of the claimant’s rights
10

.  

 

49. It was held in Kralj v McGrath and St Theresa's Hospital
11

 that aggravated damages 

are not available in a claim of breach of contract. Damages for breach of contract are 

confined to putting the claimant into the position which he would have been had the 

contract been performed. Damages for breach of contract have nothing to do with 

compensation for wrong doing. Woolf J observed:  

 

“It is my view that it would be wholly inappropriate to introduce into claims of this 

sort, for breach of contract and negligence, the concept of aggravated damages”
12

.  

 

50. This same view was repeated by the House of Lords in Malik v Bank of Credit and 

Commerce International SA (In Liquidation)
13

. On appeal to the House of Lords the 

                                                 
9 See paragraphs 48-50 of Mr. Francis’ witness statement. 

10   Rookes v Barnard (No.1) [1964] A.C. 1129; page 1229 

11   [1986] 1 All E.R. 54 

12 [1986] 1 All E.R. 54; page 60 

13 [1998] A.C. 20   
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court observed: 

 

“It is, however, far from clear how far the ratio of Addis's case extends. It certainly 

enunciated the principle that an employee cannot recover exemplary or aggravated 

damages for wrongful dismissal. That is still sound law. The actual decision is only 

concerned with wrongful dismissal. It is therefore arguable that as a matter of 

precedent the ratio is so restricted. But it seems to me unrealistic not to acknowledge 

that Addis's case is authority for a wider principle. There is a common proposition in 

the speeches of the majority. That proposition is that damages for breach of contract 

may only be awarded for breach of contract, and not for loss caused by the manner 

of the breach.”
14

  

 

51. I do not agree with the claimant that the conduct of the defendant in defending this claim 

on liability by alleging that the fire was incendiary in nature and then subsequently 

changing its position and admitting liability amount to aggravating factors. In my view 

the defendant was entitled to defend this action in the manner it saw fit. In this case, if the 

defendant had reason to suspect arson it was, entitled to deny the claim. Upon the filing 

of witness statements relating to the trial of liability, the defendant was entitled to, and 

took a different view of the case and conceded liability. I saw no aggravating factors by 

the course of action adopted by the defendant. I have found that there was no evidence of 

any malice on the part of the defendant to justify an award for aggravated damages. 

 

52. With respect to the claim for exemplary damages, I agree with Counsel for the defendant 

that in the case of Aaron Torres v. PLIPDECO
15

 the Court of Appeal took the view that 

exemplary damages may be awarded in a contract case but the circumstances in which 

such an award would be made ought to be rare and not as a matter of course because of 

the punitive nature of such an award.  

 

53. I do not agree with Counsel for the claimant that the defendant’s assertion in its defence 

                                                 
14 Malik v Bank of Credit and Commerce International SA (In Liquidation) [1998] A.C. 20   

15 CA 84 of 2005  
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that the fire was deliberately set, the claimant was culpable and the defence was 

unsubstantiated by evidence based on the defendant’s admission of liability ought to be 

frowned on by the court. There was no evidence to persuade me that the defendant’s 

behaviour can be regarded as oppressive, malicious, outrageous, or manifesting 

indifference to the rights of the claimant which are the very high benchmarks that the 

claimant has to meet to satisfy a court that such an award is appropriate. 

 

 

IS THE CLAIMANT ENTITLED TO AN AWARD OF DAMAGES FOR CONSEQUENTIAL LOSS 

SUFFERED AS A RESULT OF THE DEFENDANT'S BREACH OF CONTRACT? 

 

54. The claimant submitted that he is entitled to an award in the sum of $1,837,309.55 as 

consequential loss which he has incurred due to the defendant’s failure to deliver the 

benefits under the aforesaid policies of insurance. This sum, the claimant suggests, is in 

addition to the contractual sums stipulated under the policies of insurance. The issue of 

whether a claimant can be awarded compensation beyond what he is entitled to under the 

contract was addressed in the House of Lords in The President of India v Lips 

Maritime Corporation
16

 where it was held that it was not possible to have a cause of 

action in damages for the late payment of damages.  Following The President of India 

in Apostolos Konstantine Ventouris v Trevor Rex Mountain (The Italia Express 

(No. 2)
17

 it was held that an insurer's obligation to indemnify an insured gave rise to a 

liability in damages on the part of the insurer with the consequence that there can be no 

recovery of damages in respect of a failure to pay the original indemnity. This position 

was upheld in Sprung v Royal Insurance (UK) Ltd.
18

 and in Normhurst Ltd v 

Dornoch Ltd
19

 where the High Court held that there can be no award of consequential 

loss for breach of an insurance policy by an insurer. 

 

55.  In Normhurst there was a fire to the property from which the claimants operated their 

                                                 
16[1988] A.C. 395 

17[1992] 2 Lloyd’s Rep. 281 

18[1997] C.L.C. 70  

19 2004 WL 1054904 
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business. The said fire caused considerable damage to property from which the claimants 

traded. The first to fourth defendants were insurers who provided the claimants with 

various types of cover during the time in question. The insurers gave notice of avoidance 

of the policy on the basis of material non-disclosure. The claimant issued proceedings 

and the particulars of claim included claims for consequential loss upon the defendants' 

breach in paying the moneys under the policy.  

 

56.  The parties agreed that as a preliminary issue it should be decided whether an insured is 

entitled to recover as damages for breach of contract, consequential losses flowing from 

an insurer's failure or refusal to pay a valid claim under an indemnity policy. In 

answering the question it was held that consequential loss for breach of contract in a 

policy of insurance was not possible considering the ruling in Sprung and that the 

claimant was restricted to the consequential loss as per the business interruption clause in 

the policy
20

. 

 

57. I therefore agree with the defendant’s submissions that an award on account of 

consequential loss arising from an insurer's failure to pay on a policy of insurance cannot 

be sustained. I therefore make no such award. 

 

 

ORDER 

 

58. The claimant’s damages are assessed in the sum of $ 3,656,025.00. 

 

59. The sum of $2,204,000.00 paid to Scotiabank is to be deducted from the sum of 

$3,656,025.00 leaving a balance of $1,452,025.00. 

 

60. No award is made for aggravated and/or exemplary damages. 

 

61. No award is made for consequential loss as a result of the breach of contract. 

 

                                                 
20 Normhurst Ltd v Dornoch Ltd  2004 WL 1054904 at paras 22-24 
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62. It is also ordered by consent that the assessment of the period for interest to run and the 

issue of the entitlement and quantum of costs are referred to the Registrar for 

determination, in default of agreement. 

 

 

Dated this 18 October, 2012 

 

Margaret Y Mohammed 

Master (Ag) 


