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THE REPUBLIC OF TRINIDAD AND TOBAGO 

IN THE HIGH COURT OF JUSTICE 

 

No. CV 2017-02181 

BETWEEN 

STEPHEN TANG NIAN 

Claimant 

AND 

RBC MERCHANT BANK (CARIBBEAN) LIMITED 

Defendant 

Date of Delivery: February 19, 2020 

Before The Honourable Madam Justice Margaret Y Mohammed 

Appearances: 

Mr. Michael Walede Coppin Attorney at law for the Claimant. 

Mr. Christopher Sieuchand instructed by Ms. Shivangalie Ramoutar Attorneys at law for the 

Defendant. 

 

JUDGMENT 

 

1. The banking industry in this jurisdiction is competitive and to remain competitive the 

employees of a bank play an important role. In order to attract and retain the most 

productive and innovative employees, banks often offer attractive compensation 

packages. Banks also bestow on the employees incentives such as bonuses, short-term 

incentives and other rewards in recognition for high performance.  The main issue in 

this matter concerns a bonus plan, which was introduced by the Defendant in 2012. 

 

2. The Claimant instituted the instant action in 2017 while he was still employed by the 

Defendant as Manager (International Sales).  He is seeking certain declarations  but 

more importantly, damages for breach of contract for the failure of the Defendant to 

pay him the sum of TT$623,311.00  as  his supplemental bonus earned under the Sales 
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and Trading Supplemental Bonus Plan (“the SBP”) for the period October 2015 to 

September 2016.  

 

THE CLAIMANT’S CASE 

3. The Claimant contends that he had a contract of employment (“the contract”) with 

the Defendant and it was governed by inter alia the Sales and Trading Supplemental 

Bonus Plus- Programme Guide (“the Guide”). It was an expressed term of the contract 

that he would be paid an annual salary of $373,800.00. The implied terms of the 

contract were: 

(i) the Defendant would not act in a way to undermine the relationship of 

mutual trust and confidence between employer and employee; 

(ii) the Defendant had to provide for the Claimant’s economic security;  

(iii) the Defendant would carry out its obligations under the contract with good 

faith; and  

(iv) the Claimant would be paid a non-discretionary supplemental bonus once 

the SBP was triggered. 

 

4. The Claimant contends that the expressed terms of the SBP are:  

(a) The objective is to reward participating employees in addition to their regular 

Short Term Incentive (STI). 

(b) The Manager-Institutional Sales (T&T) is one of the positions in the Sales & 

Trading Unit (“the Unit”) and is eligible for the payment of a supplemental 

bonus under the SBP.  

(c) The SBP is triggered once the Unit target/plan revenue attains the Threshold 

Value of 105% or higher. 

(d) The formula for calculating the supplemental bonus payable to the Unit was 

total salaries of the plan participants by the percentage of the Funding. 

(e) The percentage of the Funding was calculated in line with the “Threshold 

Achievement above Plan” outlined in Appendix 1 of the SBP. 

(f) The “Threshold Achievement above Plan” was capped at 50% with the 

corresponding percentage Funding at 250%. 

(g) The plan participants are entitled to be equally rewarded. 
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5. The Claimant contends that it was the practice of the Defendant that the Senior 

Management would set the Threshold Value for the Unit at the beginning of each 

fiscal year and that this target would be communicated to the plan participants. In 

conformity with this practice, the Threshold Value was set at US$2,000,000.00 for the 

fiscal year 2015-2016 and communicated to the plan participants in or around 31 

October 2015 by Head Sales and Trading, Mr Andy Jogie. 

 

6. The Threshold Value for 2016 was US$2,100,000.00 and the maximum Threshold 

Valve Above Plan was 50% of US$2,000.000.00 or US$1,000.000.00 and the maximum 

Threshold Value was 150% of US$2,000,000.00 (i.e. US$3,000,000.00). For the fiscal 

years 2016, the plan participants made US$3,915,350.63, which was over the 

maximum Threshold Value. 

 

7. The plan participants at the beginning of fiscal year 2015-2016 were Ameen Ho Sing 

Loy, Anganie Sookoo and the Claimant but by the end of December 2015 Anganie 

Sookdeo had resigned. 

 

8. The Claimant contends that based on the formula from the Guide, he was entitled to 

be paid a supplemental bonus of TT$934,500.00 for the fiscal year October 2015 to 

September 2016 which was 2.5 times the Claimant’s salary of TT $373,800.00. 

However, he was only paid TT $311,189.00. 

 

9. The particulars of breach set out by the Claimant are: 

(i) On 1 December 2016, Mr Andy Jogie summoned the Claimant to a meeting, 

where he was informed that the Defendant would be unilaterally varying the 

terms of the SBP and it would inform him of the final amount that would be 

paid. Mr Mitoonlal Persad , Ms Stephanie Hareword and Mr Ameen Ho Sing 

Loy were also in the said meeting 

(ii) The Claimant was informed by letter dated 5 December 2016, that he would 

be paid a supplemental bonus of TT$311,189.00 for the period 1 November 

2015- 31 October 2016. The bonus was paid on 12 December 2016. 
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(iii) It was never the parties’ intention on entering and performing the SBP that 

changes could be made retroactively without the consent of the plan 

participants with the effect that they would be denied their full supplemental 

bonus after achieving the target set at the beginning of the financial year by 

the Defendant.  

(iv) No consent was ever sought by the Defendant or given by the Claimant to 

reduce the supplemental bonus owed to him.  

(v) The Defendant’s actions breached the implied term of the contract not to act 

in such a way to undermine the relationship of mutual trust and confidence 

between employer and employee.  

(vi) The Defendant’s actions are also a gross violation of its Code of Conduct 

which states that the Defendant’s culture is that of acting with integrity and 

doing what is right. 

 

10. Based on the aforesaid facts, the Claimant contends that the Defendant remains 

indebted to him in the sum of TT$623,311.00, and he has made numerous requests 

for the payment of the balance of the supplemental bonus, but it still remains 

outstanding. 

 

11. The Claimant caused a Pre-Action Protocol Letter dated 30 January 2017 to be sent to 

the Defendant. The Defendant requested numerous extensions of time, and finally it 

responded on 31 May 2017 denying that the aforesaid sum is due to the Claimant.  

 

THE DEFENCE 

12. The Defendant’s position is as follows: 

(a) The SBP was a discretionary reward programme for which the Claimant gave 

no consideration. 

(b) There was no implied duty on the Defendant to provide for the Claimant’s 

economic security. 

(c) The terms of the SBP were fully set out in the Guide and which provided for 

the exercise of discretion by the Defendant to make payments under the SBP. 
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(d) The appropriate procedure for the setting of the plan targets for the SBP was 

not followed for the 2015-2016 fiscal year. 

(e) The Defendant exercised its discretion to adjust the payment made to the 

Claimant in accordance with the SBP in circumstances in which it was entitled 

to do so and/or in accordance with its reserved right to modify the SBP . 

 

THE REPLY 

13. The Claimant replied that: 

(i) The SBP had a discretionary component, but this was only limited to windfall 

transactions. 

(ii) Senior Management set the plan targets for the SBP. 

(iii) There was a change in the composition of the Claimant’s Unit, and this made 

it more difficult to achieve the plan targets under the SBP. 

(iv) The bond trading option offered to the Claimant’s Unit did not constitute a 

windfall transaction. 

 

THE ISSUES 

14. The issues to be determined in this matter are: 

(a) Was the payment of a supplemental bonus under the SBP an implied term of 

the contract? 

(b) If the answer to (a) is yes, did the Defendant breach the contract by exercising 

its discretion by failing to pay the Claimant the balance in the sum of 

TT$623,311.00 as the supplemental bonus earned for the period October 

2015 to September 2016? 

 

THE NO CASE SUBMISSION 

15. At the trial, the Claimant alone gave evidence in support of his case. He had issued a 

witness summons to have Mr Gerald Vincent (“Mr Vincent”), an employee of the 

Defendant to give evidence on his behalf at the trial. Although Mr Vincent appeared 

on the morning of the trial, the Claimant chose not to call him to give evidence in 

support of his case. Upon the Claimant closing his case, the Defendant opted to call 

no witnesses and instead Counsel indicated to the Court that it was his intention to 
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make a no case submission on the basis that the Claimant had failed to make out his 

case and therefore there was no case for the Defendant to answer. 

 

16. In the closing submissions, Counsel for the Claimant argued that the Court ought to 

make an adverse inference by the failure of the Defendant to call witnesses. On the 

other hand, it was submitted on behalf of the Defendant, that it was entitled after 

hearing the Claimant’s witness to elect not to call any witnesses as there was no need 

to examine them and in those circumstances the Court ought not to make any such 

adverse inference against the Defendant since its position was that there was no case 

to answer. 

 

17. Counsel for the Defendant also submitted that it was more reasonable for the Court 

to make an adverse inference with respect to Mr Vincent since it was the Claimant’s 

decision not to call Mr Vincent in circumstances where the Claimant’s evidence 

amounted to an impeachment of the Summary of Plan Targets prepared by Mr 

Vincent. 

 

18. In Surujbally Samaroo v Kishore Ramsaroop and Ann- Marie Ramsaroop1 Rahim J 

explained the approach the Court must take before drawing an adverse inference for 

not calling a witness at a trial. At paragraph 58 he stated: 

“Thus the Court must be satisfied first that a prima facie case had been made 

out on a material issue or that there is a case to answer on that issue. It is then 

for the Court to consider whether the proposed witness may have been 

expected to give material evidence on that issue. If the answer is yes, the Court 

must then have regard to the reason for the witness’ absence and can then 

draw adverse inferences due to the absence of the evidence.” 

 

19. The aforesaid approach accords with my understanding of the law on drawing an 

adverse inference for not calling a witness at the trial.  If the Claimant has failed to 

make out any case for the Defendant to answer on the aforesaid two (2) issues, I 

                                                           
1 Unreported CV 2007-03190 



Page 7 of 33 
 

cannot draw any adverse inference against the Defendant’s failure to call any 

witnesses. However, if the Claimant, sought to rely on any evidence of Mr Vincent to 

prove his case and he failed to call him, then an adverse inference can be made against 

the Mr Vincent’s evidence, which impacts the Claimant’s case. 

 

WAS THE PAYMENT OF A SUPPLEMENTAL BONUS UNDER THE SBP AN IMPLIED 

TERM OF THE CONTRACT? 

20. Counsel for the Claimant submitted that the SPB was an implied term of the contract 

since: 

(i) it was designed to incentivize the Claimant and his team to work harder;  

(ii) (ii)at the time of its introduction the Claimant had a pre-existing contractual 

relationship with the Defendant;  

(iii) the Claimant accepted the offer put to him by the Defendant under the SBP 

by  performing for 5 years after its introduction; and  

(iv) the terms of the SBP were binding on the Defendant since it derived a 

practical benefit from its promise to pay the supplemental bonus. 

 

21. The Claimant testified in cross-examination that he was first employed with the 

Defendant in 1997. He did not have a contract as he was a full time employee. He had 

signed an application and he received a job description but no terms and conditions. 

At that time, the SBP did not exist. According to the Claimant, he was aware during his 

employment with the Defendant of an informal bonus plan for key transactions, but 

this was not the SBP nor was it equivalent to the SBP.  

 

22. The Claimant said in cross-examination that he assumed the position of Manager-

Institutional Sales in 2011, and he received STI subject to performance and a separate 

bonus plan for key transactions but at that time the SBP also did not exist.  He stated 

that the STI he received in 2011 was based on a bank plan for all employees subject to 

performance and not only for planned targets.  The Claimant admitted in cross-

examination that the Defendant planned targets for his Unit to meet during the course 

of his employment with the Defendant, and it incentivized the achievements of the 

planned targets by the payment of STPs. 
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23. The Claimant testified in cross-examination that he vaguely recalled that he and his 

colleagues were present when a presentation (“the Presentation”) was made to them 

concerning the SBP.  The Claimant was shown the Presentation2 entitled “An 

Introduction to the Sales and Trading Supplemental Bonus Plan- 2013- TT Managers 

Institutional Sales”- dated September 2012. He accepted that some of the slides in the 

Presentation were familiar because they formed part of the SBP. He confirmed that 

he saw the Presentation before he received the Guide and the Questions and Answers. 

He was shown the Guide and the Questions and Answers and he confirmed their 

contents and that he had received both of them. He indicated that Mr Jogie, Mr Simms 

and  someone from Human Resources Department were  present at the Presentation.   

 

24. The Claimant continued in cross-examination that the SBP was introduced late in 2012 

and he did not have to accept its introduction. He also did not sign any documents 

agreeing to accept or join the SBP. He said the terms of the SBP were fully set out in 

the Guide which included the Questions and Answers which were attached thereto. 

He was provided a copy of the Guide which he read.  He stated that in 2012 he first 

received a supplemental bonus under the SBP.  

 

25. The Claimant agreed in cross-examination that his individual goals (as opposed to the 

Plan Targets for the Unit) were set out in Performance Enablement and Assessment 

Development Plans (“PEAD”). According to the Claimant, the goals were set out at the 

beginning of the fiscal year with his senior and throughout the year, both he and his 

senior made comments charting his progress. The Claimant explained that he 

completed PEADs since 2011. The PEAD included the goals on what and how; the 

planned target for the year; comments from himself and his senior and at the end of 

the fiscal year, he reviewed the PEAD, and electronically sign it.  

 

26. The Claimant was shown a copy of the PEAD for 2012 which he confirmed he signed.3  

He also confirmed that the plan target in the PEAD for 2012 was the sum of US 

$5,000,000.00. He was taken through copies of the PEAD for 2013, 2014, 2015 and 

                                                           
2 Unagreed Bundle Vol 1 page 43 
3 Unagreed Bundle Vol 1 page 96 
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20164.  He confirmed that the financial plan target in the PEAD for 2013 was US 

$6,000,000.00; in 2014 it was US $8,000,000.00; in 2015 there was a mid-year review 

with no financial plan target for the fiscal year 2015 /2016 and in 2016 the financial 

plan target was US $2,000,000.00. He acknowledged that he had affixed his electronic 

signature to the PEADs for the period 2012 to 2016. He confirmed that he agreed to a 

6-year plan target with Mr Vincent.  

 

27. The Claimant testified in cross-examination that for the SBP to take effect, the Unit 

had to overachieve; each individual had to contribute to that overachievement; and a 

person would only become eligible for a bonus under the SBP, if the plan target for 

the Unit was achieved/surpassed, and the person materially contributed to it. He 

testified that he was advised by Head of Sales and Trading, Mr Andy Jogie of the 

planned target for the Unit for the new fiscal year, up to 2 months before the start of 

the fiscal year.  He indicated that he was unaware if Mr Jogie had to seek approval for 

the planned target. 

 

28. The Claimant explained that once a plan target was set, he could have performed, but 

if the Unit did not exceed the Unit’s target, he as an individual could not receive any 

supplemental bonus. He indicated that if the team exceeded the target but his 

contribution was zero he should not receive a bonus and that any bonus would be 

calculated on an individual’s contribution. The Claimant was shown page 6, example 

3, bullet 4 of the Guide which stated: “Each individuals participant’s percentage 

contribution towards the over plan attainment will be used to calculate their payment 

if that distribution was 15%, 10% and 5% the calculation would be as follow-“. He 

agreed that individual contribution was determinative of any supplemental bonus 

paid in addition to the Unit surpassing the target.  

 

29. The Claimant also admitted in cross-examination, that even if his personal effort was 

incredible towards discharging his contractual obligation, due to the nature of his job 

there was no guarantee that any of the Defendant’s customers would invest in the 

                                                           
4 Unagreed Bundle Vol 1 pages 37, 42,60,62,66,70,71, 72,82,83,and 85 
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products offered and, notwithstanding his efforts, none of the plan participants would 

benefit from an SBP reward. 

 

30. The Claimant was also shown page 2 of the Guide- Objectives and Eligibility- 

Programme Objectives. He agreed that the SBP was intended as a recognition of 

overachievement and it went beyond plan targets.  

 

31. The Claimant agreed that the RBC Code of Conduct had not changed over time.  He 

was referred to the “Vision and Values” section of the Code of Conduct for 2015 which 

stated that the 5 values were service, teamwork, responsibility, diversity and integrity. 

He agreed that these values informed his performance in consideration for the terms 

for the contract;  informed his performance working towards a bonus under the STI;  

and his performance in relation to his work ethic to achieve his salary. He also agreed 

that the SBP recognised overachievement of these values and visions; and that the 

SBP was intended to be supplemental or additional to any other bonus plan.   

 

32. It was submitted on behalf of the Defendant that the supplemental bonus under the 

SBP was not an implied term of the contract since there was no additional 

consideration by the Claimant for the benefit received under the SBP.  Therefore, it 

failed for want of consideration. According to Counsel for the Defendant, the SBP was 

not an incentive to work harder since the Claimant was already required under the 

contract and in consideration of the STI to work harder and overachieve. The SBP was 

intended as a reward for overachievement above the SBP threshold in addition to the 

regular STI opportunity.   

 

33. Halsbury’s law of England5 described the requirements of a valid contract as: 

“To constitute a valid contract (1) there must be two or more separate and 

definite parties to the contract; (2) those parties must be in agreement, that is 

there must be a consensus ad idem; (3) those parties must intend to create legal 

relations in the sense that the promises of each side are to be enforceable simply 

                                                           
5 Paragraph 203 of Volume 9 of the 4th edition 
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because they are contractual promises; (4) the promises of each party must be 

supported by consideration, or by some other factor which the law considers 

sufficient; generally speaking, the law does not enforce a bare promise (nudum 

pactum) but only a bargain.” 

 

34. The doctrine of consideration was described in Halsbury’s Laws of England6 at 

paragraph 109 that:  

“Ordinarily, consideration is one of the three essential elements of a valid 

contract.  Thus, a promise which is made without consideration may not be sued 

upon in the law of contract, for it is merely a bare promise on which no such action 

will lie.  In the case of a contract which is divisible into two parts, for only one of 

which there is valuable consideration, that part only gives rise to a cause of action. 

 

35. Halsbury’s position on a promise being consideration during a pre-existing contract 

was set out  at paragraph 328 where it is stated: 

“It would appear to be settled that a promise by B to perform, or performance 

by B of, a contractual duty owed by B to A cannot be consideration for a further 

promise given to B by A. In the early cases, it was said that it could not amount 

to consideration for reasons of public policy, namely to protect A from extortion 

by B. Later, the rule was put on grounds of want of consideration; for instance… 

a servant’s performance of his duty of service…” 

36. The Court was referred to authorities by both parties to support their respective case. 

The Claimant relied on the learning in Deborah Yasmin Braithwaite v RBTT Bank 

Limited7; Stilk v Myrick8 Northern Ocean Shipping Co. Ltd v Hyundai Construction 

Ltd, the Atlantic Baron9; Williams v Roffey Bros & Nicholls (Contractors) Ltd10; 

Halsbury’s Laws of England11; Attrill and ors v Dresdner Kleinwort Ltd and anor12; 

                                                           
6 Contract Vol 22 (2019)/4 
7 Unreported CV 2011-00359 
8 (1809) 2 Camp 317 
9 [1979] QB 705 
10 [1991] 1 QB 1 
11 Contract Vol 22(2019)/4 
12 [2013] EWCA Civ 394 
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Clark v Nomura International plc13 and Brown and ors v Neon Management Services 

Ltd and anor14. 

 

37. Counsel for the Defendant relied on the learning in Halsbury Laws of England15; and 

Harris v Carter16. 

 

38. Deborah Braithwaite was a local decision of the High Court. In Deborah Braithwaite 

the Claimant was employed by the Defendant, RBTT Bank Limited (“the Bank”) from 

the 2 August 1974 to the 31 January 2007.  By the time of her early retirement in 

January 2007 the Claimant had attained the position of Manager of Personal Banking 

at one of the Bank’s branches. Upon her retirement the Bank declared the Claimant 

to be entitled to the sum of $787,520.00 under a Staff Retirement Bonus (“ESOP 11”).   

This entitlement, according to the Bank, represented 39,376 stock units at a value of 

$20.00 each.  The Claimant contended that in addition to the 39,376 stock units she 

was entitled to the benefit of a further 39,376 units from a bonus issue of RBTT shares 

made in 1999.  She alleged that the decision to fix the redemption price of $20.00 per 

stock unit was done by the Bank unilaterally and in breach of the terms and conditions 

of her contract of employment and/or the terms and conditions of the ESOP 11 and 

asserted at retirement to have been entitled to 78,752 stock units in the ESOP 11 at 

the prevailing stock exchange rate for RBTT stock units of $36.00 per unit.  The 

Claimant claimed to be entitled to an additional sum of $2,047,552.00 representing 

the value of her units in the ESOP 11 at the time of her retirement. 

 

39. The Claimant also alleged that the Bank failed to issue to her dividends to which she 

was entitled during the period 31 March 1999 to 31 March 2007 in the sum of 

$615,053.12.  She also contended that the sum of $262,506.67 representing income 

tax was wrongly deducted from the sums paid to her on her retirement and sought to 

recover this sum. 

                                                           
13 [2000] IRLR 
14 [2018] EWHC 2137 (QB) 
15 Vol 9 page 328, 4th ed 
16 (1854) 3 E&B 559 
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40. Save with respect to the claim for the income tax deducted, the Bank alleged that the 

claims were all statute-barred; by affixing her signature to a letter dated 22 January 

2007 whereby she was notified of the benefits to which she was entitled, the Claimant 

gave her unqualified acceptance of those benefits and thereby waived any breach that 

may have occurred; the Claimant’s participation in the ESOP 11 was  not a term and 

condition of employment;  the Claimant provided no consideration and that her 

participation in the plan was pursuant to an option exercised by her voluntarily; the 

Claimant was  not entitled to the benefit of the bonus issue of RBTT shares made in 

1999 and that tax was  not deducted from the payment made to the Claimant. 

 

41. Jones J (as she then was) found that a worker’s (in that case the Claimant) continued 

service with an employer (in that case the Defendant) constituted sufficient 

consideration for the ESOP. 

 

42. In my opinion, the Court’s conclusions in Deborah Braithwaite are not applicable to 

the instant case since the facts and circumstances are different. Deborah Braithwaite 

concerned the payment of retirement benefits under the ESOP. In the instant case, 

the payment of the supplemental bonus was under a different plan, the SBP. In 

Deborah Braithwaite the employee was given the opportunity to join the ESOP 

Programme, unlike the Claimant in this case who made no decision. In Deborah 

Braithwaite the employee’s decision required her to withdraw from a pre-existing 

plan, which is not applicable in the instant case. The terms of the ESOP in Deborah 

Braithwaite gave employees a stake in the Bank’s performance which directly 

depended on the employee’s performance, the attribution of share value being a 

direct and fixed outcome of the ESOP. The ESOP guaranteed a fixed outcome based 

on the employee’s contribution to the Plan. It incentivized the performance of 

employee and the continuation of the employee’s employment with the Bank. In the 

instant case, based on the Claimant’s evidence, his performance was not necessarily 

or directly linked with the reward under the SBP which in itself was not a guaranteed 

outcome of his performance. 
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43. The case of Stilk v Myrick is a very old English case. It involved crewmen working on a 

vessel for a fixed sum, promising to do anything needed in all the emergencies of the 

voyage. During the voyage, two men deserted. The master offered extra payment to 

those remaining if they would work the ship home, and then on arrival refused to pay. 

The promise of extra payment was unenforceable because desertion of crewmen was 

an emergency of the voyage so that there was already a duty to the employer to work 

the ship home in such a case. Therefore, there was no consideration for further 

payment. 

 

44. In my opinion, this case assisted the Defendant’s assertion that there was no 

consideration for the SBP by the Claimant to overachieve since he was already 

required to do so. 

 

45. Many years later, the English High Court decision in North Ocean Shipping Co Ltd v 

Hyundai Construction Co Ltd, The Atlantic Baron17  applied the principle in Stilk v 

Myrick.  In North Ocean Shipping Co, in a shipbuilding contract the builders agreed to 

build a tanker for the owners with the price to be paid by instalments. There were no 

relevant provisions for subsequent adjustment of the price. The contract required the 

builders to open a letter of credit to provide security in the event of default. In 1973 

the U.S. dollar was devalued and the builders demanded an increase in the price under 

a threat to break the contract, agreeing to a corresponding increase in the letter of 

credit. The owners agreed, reserving their rights, and paid the remaining instalments 

at the new level.  The owners after receipt of the vessel reclaimed the excess price 

alleging no good consideration and economic duress. 

 

46. The High Court held that although the rule relating to consideration in respect of 

performance of an existing contractual duty remained unchanged, the builders' 

increase in the letter of credit provided good consideration and a contract made under 

economic duress was voidable, even though the consideration was good. In this case 

however the owners had affirmed the contract. The recovery of money paid under 

                                                           
17 (1979) QB 705 
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duress, other than to the person, is not limited to duress to goods but can include 

economic duress where that is constituted by a threat to break a contract, even 

though there is good consideration for that further contract. 

 

47. Williams v Roffey is a 1991 decision of the Queen’s Bench Division of the English High 

Court. The Defendants were building contractors who had entered into a contract to 

refurbish a block of 27 flats and sub-contracted the carpentry work in the 

refurbishment to the Plaintiff carpenter for a price of £20,000.  It was an implied term 

of the sub-contract that the Plaintiff would receive interim payments related to work 

completed.  After completing the carpentry work on the roof and nine flats, and 

carrying out preliminary work on the remaining flats, for which work he received 

interim payments of £16,200, the Plaintiff found that he was in financial difficulties 

because the price was too low and he had failed to supervise his workmen properly.  

Furthermore, he had by then received over 80% of the sub-contract price but still had 

far more than 20% of the work to complete. 

 

48. The Defendants, who were liable under a penalty clause in the main contract if it was 

not completed on time, were aware of the Plaintiff’s difficulties and that the sub-

contract had been under-priced.  They called a meeting with the Plaintiff at which they 

agreed to pay him an extra £10,300 at the rate of £575.00 per flat on completion to 

ensure that he continued with the work and completed on time.  The Plaintiff 

continued work and completed eight further flats while the Defendants made one 

further payments of £1,500.00  The Plaintiff stopped work on the remaining flats and 

brought an action claiming £10,847.00,  The Defendants denied that they were liable 

and in particular denied that any part of the additional £10,300.00 could be claimed 

because the agreement to pay it was unenforceable since it was not supported by any 

consideration.   

 

49. At trial the judge held that the Plaintiff was entitled to eight payments of £575.00 less 

a small deduction for defective and incomplete items, together with a reasonable 

proportion of the amount outstanding under the original contract, making a total of 

£3,500.00. The Defendants appealed. 
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50. The Court of Appeal dismissed the appeal and found that the Plaintiff was entitled to 

claim the extra payments. It was found that where one party to a contract agreed, in 

the absence of economic duress or fraud, to make a payment to the other party to the 

contract over and above the contract price in order to secure completion of the 

contract by the other party on time and thereby obtained a benefit, such as the 

avoidance of a penalty payable to a third party, if the contract was not completed on 

time, the obtaining of that benefit could amount to consideration for the payment of 

the additional sum.  The advantages which the Defendants hoped to obtain by 

agreeing to make the additional payment of £10,300.00 to the Plaintiff, namely to 

avoid a penalty under the main contract or having to engage another sub-contractor, 

amounted to consideration for the extra payment even though the Plaintiff was not 

required to undertake any work additional to that which he had originally undertaken 

to do.  

 

51. In my opinion, in order for the Williams case to be of assistance to the Claimant, he 

had to prove that the Defendant agreed to pay him the supplemental bonus in order 

for him to overachieve. However, the Claimant admitted in cross-examination that 

even before the introduction of the SBP he was already required to over achieve based 

on RBC’s Code of Conduct. 

 

52. The Claimant relied on Attrill to support his position that there was a variation to the 

contract since the Defendant intended the SBP to form part of the contract.  

 

53. Attrill was a decision of the Court of Appeal of England and Wales in 2013. The 

Claimants were employees of the First Defendant bank (the bank).  Their contracts of 

employment incorporated the bank’s employee handbook.  Section 1.4 of the 

handbook conferred on the bank the power unilaterally to vary the contract, stating: 

“The Company reserves the right to vary the terms and conditions described in this 

handbook and the terms and conditions of your employment generally.  Such changes 

can only be made by a member of the Human Resources Department and must be 

communicated to you in writing.  When the change affects a group of employees, 

notification may be by display on notice boards or Company intranet”. 
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54. The handbook also provided for discretionary bonus awards.  For many years, the 

procedure had been to allocate a bonus pool, award individual bonuses in November, 

communicate the allocation and award in December and pay the cash element in 

January provided that the employee was still employed at that time.  In August 2008, 

it was announced that the bank’s owner, A, had agreed to sell the bank to the second 

defendant company, C, under a restructuring proposal.  The bank’s senior 

management was concerned that uncertainty about the future of the bank would 

result in the loss of a significant number of key employees unless active steps were 

taken to retain staff.  The Financial Services Authority (the FSA) placed the bank on its 

watch list because of the risks posed by the proposed restructuring. The FSA expressed 

the concern that there was no comprehensive strategy for the future in place. 

 

55. The bank then announced the creation of a guaranteed minimum bonus pool for 2008.  

The announcement was made in August at a company ‘town hall’ meeting and 

simultaneously broadcast on the bank’s intranet.  In September the bankruptcy of a 

global financial services firm precipitated a worldwide crisis in the banking sector.  C 

received substantial sums from the German government stabilisation fund.  Despite 

those developments staff were told that the bonus pool remained in place.  In 

October, the bank’s human resources department e-mailed the bank’s employees 

stating that bonuses would be paid in full in January 2009.  In December 2008, there 

was a meeting of the bank’s board, at which the board resolved to include a ‘material 

adverse change’ clause in the bonus letters stating that the bonus payment would be 

adjusted if material negative deviations in bank’s revenue were established. 

 

56. The bank wrote to its employees stating that the bank’s financial position would be 

reviewed in January 2009 and that the bank reserved the right to review the payment 

of bonuses and, if necessary, to reduce payment.  In February 2009 an extraordinary 

meeting of the board decided to reduce the bonuses by 90% and, in some cases, to 

not pay a bonus at all.  The Claimants issued proceedings claiming sums due as 

bonuses. 
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57. The issues considered by the trial judge included: whether the announcement of 

August 2008 had created a binding obligation on the bank to pay the Claimants, and 

whether the introduction of the material adverse change clause had amounted to a 

breach of the implied duty of mutual trust and confidence.   

 

58. The judge found that the announcement of August 2008 had created a binding legal 

obligation.  The judge rejected the bank’s submissions that there had been no 

intention to create legal relations, finding that the bank had failed to meet the burden 

of proof on that issue.  He found that the guaranteed bonus pool had been created to 

stabilise the work force, that it had arisen in response to the FSA’s concerns, that both 

the decision to establish  the pool and the method of communicating it had been 

approved by the bank’s relevant committee and A, and that the reference to 

‘guaranteed’ had been strongly indicative of an intention to undertake a binding legal 

obligation.  The judge also held that the material adverse change clause had been 

introduced as a means of enabling the bank to go back on its earlier promise rather 

than, as the bank had submitted, as a response to changing adverse circumstances, 

and he found that the clause had undermined the trust and confidence between the 

bank and the claimants.  The bank appealed. 

 

59. The Court of Appeal dismissed the appeal. It concluded that where a term was being 

introduced into a pre-existing contractual relationship, there was a very strong 

presumption that it was intended to be legally binding.  In a case where a change was 

being introduced against the background of an existing contractual relationship, the 

onus would be on the party asserting that there was no intention to create legal 

relations to establish that fact.   

 

60. It also found that the variation of the Claimants’ contracts of employment to reflect 

the payment of the retention bonus had been effected in accordance with section 1.4 

of the handbook.    There was a very strong presumption that a promise of that nature 

would be intended to be legally enforceable, in particular, the promise had been made 

in the context of a pre-existing legal relationship.  The natural inference would have 
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been that any promises made to staff relating to the terms of their employments 

would have taken effect in the same way as other contractual terms. 

 

61. In my opinion, Attrill can be distinguished from the facts in the  instant case since in 

Attrill the individual retention bonus was based on a guaranteed bonus pool, In the 

instant case, the SBP was not based on a guaranteed bonus pool either by the 

expressed terms in the Guide nor by the Defendant’s conduct. 

 

62. Clark was a decision of in 2000 of the Queen’s Bench Division of the High Court of 

England. Mr. Clark was employed by the Defendants as a senior proprietary trader in 

equities from July 1995.  His remuneration consisted of a basic annual salary, which 

was initially £100,000.00 supplemented by a bonus awarded under a discretionary 

scheme which, according to the terms set out in his letter of appointment, “is not 

guaranteed in any way, and is dependent upon individual performance and after the 

first 12 months your remaining in our employment on the date of payment.” 

 

63. In the nine months between 1 July, 1995 and 31 March 1996, Mr Clark earned profits 

for the company of £9.8M and was awarded a bonus of £1.75M.  In the next three-

month period, he made further profits of just over £4M and received a bonus of 

£800,000.00.  During the period between 1 July 1996 and 31 March 1997, he was 

responsible for profits of around £6.5M. In addition, in July 1999, the company 

received a profit of approximately £16M as a result of transactions carried out and 

managed by Mr. Clark in 1996. 

 

64. Mr. Clark was dismissed on 13 February 1997 on three months’ notice which he was 

required to serve out as “garden leave”.  A letter sent to him on 4 March gave the 

reason for his dismissal as management’s “fundamental and irretrievable loss of 

confidence in your ability to support their strategy and desired culture”, which had 

manifested itself in “inappropriate dress and appearance, erratic time-keeping and 

attendance, lack of attendance at management meetings, involvement in 

perpetuating rumours about peers, and outright criticism of the management 

committee and their strategy in front of peers and subordinates”. 
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65. Mr. Clark was paid his basic salary in respect of the three-month notice period but, 

although he was still in employment at the date for payment of the annual bonus and 

had earned substantial profits for the company during the relevant period, he received 

no bonus at all in respect of the period from 1 July 1996 to 31 March 1997.  Other 

senior employees, including one whose department made a loss, were awarded 

substantial  bonuses. The decision not to award a bonus to Mr Clark was made after 

the employers learnt that he had made certain allegation about the company’s 

practices to the industry’s regulatory authority.  He was informed of that decision in 

the letter of 4 March which said, “Since our meeting on the 13 February, we have had 

the opportunity to consider fully your financial performance for the years and have 

concluded that, considering concerns that we have on your behaviour which led to 

your dismissal, no further payment would be made under the discretionary bonus 

arrangements.” 

 

66. Mr. Clark made a claim for damages, alleging that the employers’ failure to pay him 

any bonus amounted to a breach of his employment contract.  He asserted that, 

according to the terms of his letter of appointment, the exercise of the employers’ 

discretion to award a bonus was dependent on his individual performance which, in 

this context, meant his profitability as a proprietary trader. 

 

67. The Defendants/employers contended that, on a proper construction of the letter of 

appointment, they had to be satisfied that Mr Clark was performing adequately as a 

pre-condition to the exercise of the discretion to award a bonus.  Thereafter, in 

exercising that discretion, Mr Clark’s performance was one factor to which the 

Defendants/employers had to have regard in deciding whether to award him any, and 

if so what, bonus.  Other factors to be taken into account included the Defendants/ 

employers legitimate business needs and interests and the need to retain and 

motivate Mr Clark. The Defendants/employers also maintained that “performance” in 

this context meant the employee’s (Mr Clark’s) performance in all aspects of his 

employment, his overall contribution to the success of the business and his 

achievement of its stated objectives, and was not limited to his own trading 

performance. 



Page 21 of 33 
 

68. Mr Clark was successful and he was awarded damages of £1.35m. The Court found 

that the Defendants were in breach of contract by not awarding Mr Clark, senior 

equities trader a discretionary bonus for the nine-month period prior to his dismissal 

during which he had earned profits for the company in excess of £6m, notwithstanding 

that the contract provided for a “discretionary bonus scheme which is not guaranteed 

in any way and is dependent upon individual performance.”  

 

69. The Court also found that an employer exercising a discretion which on the face of the 

contract of employment in unfettered or absolute, will be in breach of contract if no 

reasonable employer would have exercised the discretion in that way.   

 

70. The Court further concluded that the contractual term also placed the 

Defendants/employers under an obligation to award a bonus only by reference to an 

assessment of the employee’s (Mr Clark’s) individual performance which meant 

performance of the employee’s contract.  Although profitability was not the only 

yardstick, and the Defendants/employers were entitled to consider issues such as 

corporate contribution, team working, capital usage and due regard to risk, the 

significance of those matters had to be set in the context of the requirements for the 

employee to make a profit and his actual obligations under the contract of 

employment.  Other factors, such as the need to retain and motivate the employee, 

could not be taken into account per se in assessing a bonus which was contractually 

required to be dependent upon “individual performance”. The 

Defendants/employers’ decision to award a nil bonus to an employee who had earned 

profits for the company of over £6M in nine months and was responsible for 

transaction which would probably bring into the Defendants a further £16M in the 

near future, and against whom any allegations that were made had not been treated 

previously as sufficient to require even advice or warning, and certainly not sufficient 

to justify summary dismissal, was plainly perverse and irrational and did not comply 

with the terms of the employers’ discretion.   

 

71. In my opinion the Clark did not assist the Claimant on his contention that the SBP was 

an implied term of the contract since in Clark  the Claimant had a clause in his contract 
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which expressly provided for the payment of a discretionary bonus. Further, the Court 

in Clark applied the test of reasonableness, irrationality and perversity in arriving at 

its conclusion and in the instant case unreasonableness irrationality and perversity of 

the Defendant’s action was not part of the Claimant’s pleaded case. 

 

72. Like Clark, the case of Brown which the Claimant also relied on to support his assertion 

that the SBP was an implied term of the contract was also not applicable for the same 

reason.  

 

73. In Brown, the Claimants were two former employees and employee who was still 

serving but he had given notice to leave. They sought damages for wrongful dismissal 

and declarations that the Defendants breached their contracts. The Claimants worked 

in insurance/underwriting in the financial market. They had been headhunted by the 

Defendants in 2015 because of their successful track record. The Defendants were a 

loss-making syndicate at that time. The Claimants wished to ensure that their profit 

commission (PC) would be ring-fenced, and based on actual losses rather than 

estimates, and believed that this had been agreed. The Claimants signed contracts of 

employment and restrictive covenant agreements. In early March 2018, they were 

given new employment contracts and the PC was replaced by a discretionary bonus. 

The Defendants calculated the PC for 2016 on an assumed loss figure, rather than an 

actual loss figure. The Claimants team had suffered no losses which resulted in the 

bonus pool being £150,000 rather than £500,000. The Defendants refused to pay the 

new discretionary bonus, or agreed pay rises, until the Claimants signed the new 

employment contracts. The new contracts also contained other clauses detrimental 

to the Claimants, and extensive new post-termination restrictions. The Claimants 

resigned on notice. The Defendants subsequently accused the First and Second 

Claimants of misconduct for sending confidential information to their private email 

accounts, reported them to their regulator, and removed their work from them. As a 

result, the First and Second claimants resigned with immediate effect on 1 May 2018. 

 

74. In the action, the Claimants alleged various breaches of contract by the Defendants 

including that their declared pay rises and discretionary bonuses had not been paid, 



Page 23 of 33 
 

that the PC had been incorrectly calculated, and that the Defendants had made 

unjustified findings of misconduct.  They also alleged that if the employment contracts 

were repudiated by the Defendants and that repudiation was accepted, the rule 

in General Billposting Ltd v Atkinson applied such that the PTRs fell away. 

 

75. On the issue of the failure by the Defendants to pay the discretionary bonus and pay 

increase, the Court found that Clause 5 of the restrictive covenant agreement 

conferred on the Defendants an ability to withhold a pay review or bonus award when 

the Claimants refused to sign up to new post-termination restrictions. It permitted the 

introduction of more extensive post-termination restrictions as a condition of being 

paid the salary and bonus. It was not inherently unfair since the scope of any revised 

restrictions had to be reasonable. However, the new contracts also changed the 

pension contributions, reduced the Second Claimant's holiday entitlement, required 

the Claimants to forego the PC for a discretionary bonus, and provided that the bonus 

would be repayable in the event that notice of termination was given. Those changes 

were detrimental to the Claimants. The Court found that the Claimants were entitled 

to recover the pay increases awarded on 7 March 2018, the discretionary bonuses also 

declared on that date and the correctly calculated PC. 

 

76. In Harris v Carter, was an old English case.  The Plaintiff was a sailor who signed articles 

for a voyage out and back at 3l. per month. On the arrival of the ship at its destination, 

several of the crew deserted. The captain, in an attempt to induce the rest to remain, 

signed fresh articles with the Plaintiff and others at the rate of 6l. per month for the 

home voyage. The Plaintiff continued in the vessel till the arrival at the home port and 

then sued the ship-owner for work and labour. The Plaintiff claimed to be paid at the 

rate of 6l. for the home voyage. On the trial, there was some evidence that, at the 

destination port, the captain had discharged some of the crew. The Judge asked the 

jury if the Plaintiff himself had been discharged before entering into the fresh articles. 

On their answering that he had not, the Judge directed a non-suit.  
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77. On a motion by the Plaintiff for a rule for a new trial, the Chief Justice Lord Campbell 

held that the nonsuit was properly entered and ought not to be disturbed. The Chief 

Justice stated as follows at page 561 of the original report: 

“Had the plaintiff been relieved from the obligation which he had 

contracted towards the ship-owners, he might have entered into a fresh 

contract, and, under some circumstances, the captain might have had 

authority to bind the owners by entering into a fresh agreement on their 

behalf with him. Had there, for instance, been an entire change of the 

voyage it might have been so. But here there were no circumstances of 

that kind. The voyage remained the same voyage for which the men had 

shipped; there was no consideration for a promise to the plaintiff; and the 

captain had no authority to bind the owners. The whole foundation for the 

new contract was the desertion at Melbourne. We need not consider what 

happened afterward at Bombay; for that could not affect the contract 

made at Melbourne. Now nothing which happened at Melbourne could 

set the plaintiff free, or be any consideration for a fresh promise.” 

 

78. Harris supported the Defendant’s assertion that where there is a pre-existing contract, 

the terms remain the same unless there is consideration for any new or additional 

benefit.  

 

79. Having regard to the Claimant’s evidence and the aforesaid learning I have concluded 

that the payment of a supplemental bonus under the SBP was not an implied term of 

the contract for the following reasons. 

 

80. First, there was no consideration given by the Claimant upon the introduction of the 

SBP. The Claimant admitted in cross-examination that prior to the introduction of the 

SBP over achievement of individual planned targets as reflected in his PEADs attracted 

enhanced STI and as an employee he was required under the Code of Code to over 

achieve. The Claimant also accepted in cross-examination that the Defendant had a 

Code of Conduct for its employees and that there different versions which in essence 
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remained unchanged. In the 2015 version of the RBC Code of Conduct18 the Defendant 

required its employees to “Focus on doing what’s best for RBC clients and the 

organization”, “Knowing we each can make a difference, take personal responsibility 

for our own results and those of RBC”, “Always reach higher, go farther and achieve 

more than our competitors” and “Draw upon the resources of our businesses, 

geographies, markets and people, to generate ideas and solutions that break new 

ground.”  

 

81. In my opinion, one of the behaviours in the 2015 Code of Conduct which the 

Defendant expected from its employees including the Claimant was over 

achievement. This was not a new behaviour or service which the Defendant expected 

from the Claimant upon the introduction of the SBP. Therefore the Claimant accepted 

the terms of the SBP without any conditions and without any changes in his conduct 

or behaviour 

 

82. Second, it was clear from the Guide that the SBP was to reward participating 

employees in addition to the regular STI. The Objectives of the Guide expressly stated 

that “the Supplemental Bonus Plan is designed to Reward participating employees, in 

addition to their regular STI opportunity for over achievement of plan threshold while 

achieving their One RBC way behaviours.” The Claimant  knew this when the SBP was 

introduced since he admitted in cross-examination that the SBP recognised over 

achievement of the Vision and Values in the Code of Conduct and that it was intended 

to be supplemental or additional to any other bonus. 

 

83. Third, the express terms of the SBP did not incentivize the Claimant’s individual 

performance. The Claimant admitted in cross-examination that even if he performed 

exceedingly well, even beyond his individual threshold target, in any given year, there 

was still no guarantee that he would receive a reward under the SBP if the Unit as a 

whole did not overachieve the plan threshold. The Claimant also admitted in cross-

examination, that even if his personal effort was incredible towards discharging his 

                                                           
18 Pages 140 to 162 of the Trial Bundle 
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contractual obligation, due to the nature of his job there was no guarantee that any 

of the Defendant’s customers would invest in the products offered and, 

notwithstanding his efforts, none of the plan participants would benefit from an SBP 

reward. 

 

IF THE PAYMENT OF A SUPPLEMENTARY BONUS UNDER THE SBP WAS AN IMPLIED 

TERM OF THE CONTRACT DID THE DEFENDANT BREACH THE CONTRACT BY FAILING 

TO PAY THE CLAIMANT THE BALANCE IN THE SUM OF TT $ 623,311.00 AS THE 

SUPPLEMENTAL BONUS EARNED FOR THE PERIOD OCTOBER 2015 TO SEPTEMBER 

2016? 

84. The Claimant’s case was that the Defendant breached the SBP since it was not entitled 

to reduce the payment of the supplemental bonus earned by the Claimant for the 

period October 2015 to September 2016 based on the Guide.  

 

85. The Defendant argued that the expressed terms of the SBP and the Presentation 

clearly indicated that the Defendant was entitled to exercise its discretion to alter the 

sum paid as the supplemental bonus. The Defendant also submitted that the Claimant 

did not plead that the Defendant exercised its discretion improperly, acted unfairly or 

unreasonably or acted inequitably in relation to the payment of the supplemental 

bonus. As such the Claimant’s submission on these matters were irrelevant.  

 

86. I agree with the Defendant’s submission that it was not the Claimant’s pleaded case 

that the Defendant exercised its discretion improperly, acted unfairly or unreasonably 

or acted inequitably in the payment of the supplemental bonus. It was clearly 

established in McPhilemy v Times Newspapers19 that the purpose of pleadings was 

to set out the parameters of the Claimant’s case, to make out the general nature of 

the Claimant’s case to the Defendant, to identify the issues and the extent of the 

dispute between the parties. This position was adopted by Kokaram J in the High Court 

in this jurisdiction in Beverley Ann Metivier v The Attorney General of Trinidad and 

Tobago and Ors20. For this reason, it is not an issue to be addressed in this judgment. 

                                                           
19 [1999] 3 All ER 775 at page 792 J 
20 CV 2007-00387 
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87. In cross-examination the Claimant was referred to page 2 of the Guide which stated 

“RBC reserves the right to make changes to the programme at any time without notice 

to ensure it remains competitive and continues to support the organisation’s goals. 

You will be advised of all such changes. Any revision, adjustment or modification of 

this program will require the approval of RBC Corporation. Please be advised that 

nothing in this plan will be construed as conferring any legal rights upon any employee 

to continue employment, nor shall it interfere with the rights for the Bank to terminate 

the employment of any employee or participant of this Plan at any time.”. He accepted 

that the Defendant reserved the right to make modifications to the SBP at any point 

in time. Yet he disagreed that the Defendant reserved the right to make changes 

without notice. He stated that he should have been notified. 

 

88. The Claimant was shown page 7 of the Guide which stated ‘Calculation Tool’. He 

agreed that it stated “A spreadsheet tool will be provided by HR Compensation to the 

Head of S&T for managing the year end process and preparing submissions for 

approval.” He also agreed that there are several layers of approval for any 

recommended bonus under the SBP. He stated that the CEO would have to provide 

approval and Finance would provide review. 

 

89. The Claimant agreed in cross-examination that there is an element of discretion in 

approving a bonus payment, but only under certain circumstances. He was referred 

to page 6 of the Guide- Payment Details which spoke of discretion in specific scenarios 

and in particular he  was referred to Question 4 in the Questions and Answers which 

stated “How will discretionary adjustments from the pool, be determined, and by 

who?” The Claimant agreed that payments made under the SBP can be subject to 

discretionary adjustments, but under certain circumstances such as to adjust for risk.  

 

90. The Claimant also agreed in cross-examination that the plan target for the Unit for 

2013 was US$6,000,000.00 and for the first time prior to 2016, the Unit surpassed it.  

He agreed he received a supplemental bonus in 2013 of $242,000.00 but he did not 

agree this was based on his individual percentage contribution. He testified that he 

believed the same bonus was given to all participants. According to the Claimant, that 
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bonus was paid based on the accumulation of salaries, and based on the percentage 

in Appendix 1 of the Guide. 

 

91. At paragraph 9 of the Claimant’s witness statement, he stated that the supplemental 

bonus depended upon the target set, for the unit whether the target was achieved 

and an application of the formula listed in the SBP.   He referred to a copy of the Sales 

and Trading Fixed Income Planned Budgets for the last 6 years showing the plan under 

the SBP which he  stated was exhibited and marked “No. 10 and 11” in the Unagreed 

List of Documents.  He explained that he requested this information from Mr Vincent 

a financial analyst who is currently working with the Defendant and that Mr Vincent 

provided the information in an email dated 23 January 2018. He explained that the 

email dated 23 January 2018 showed the Sales and Trading Business Plan for the 

period 2011-2018. 

 

92. However, in cross-examination, the Claimant admitted that he did not see the plan 

target for the Unit at the start of the 2015-2016 fiscal year and that he did not put any 

document before the Court, which set out the plan targets for the Unit for the fiscal 

year 2015-2016. He explained that he did not have such a document since he did not 

set the plan targets. 

 

93. The Claimant  also admitted in cross-examination that in the  2015-2015 fiscal year 

the Unit was given TT$50,000,000.00 to purchase bonds in TT and US dollars issued by 

the Government of Trinidad and Tobago. He accepted that in 2016 there was a 

reduction in the Unit plan target to US $2,000,000.00. He agreed that the plan target 

in 2016 was reduced for a more realistic target based on macro-economic 

circumstances.  He was shown his 2016 PEAD. He stated that the plan target of US 

$2,000,000.00 was on page 38 where his and Mr Persad’s comments were stated.   

Although the sum of US $2,000,000.00 was not stated in the said PEAD, the Claimant 

maintained that it could have been inferred from the comments.  
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94. The Claimant further admitted in cross-examination that in the 2015-2016 fiscal year 

his Unit lost a member since Ms Sookoo left in December 2015. He stated that the 

only assistance the Unit received from Mr Jogie was advice and approvals. 

 

95. The Claimant testified that in 2016, the Unit surpassed the target by over 90%, and 

that before any discretionary adjustment could have been made he would have been 

entitled to $934,500.00.  

 

96. Counsel for the Claimant relied on the learning in the  Court of Appeal decision of 

England and Wales of Mouradian v Tradition Securities and Futures SA21 to support 

the Claimant’s case. In Mouradian the appellant employer (T) appealed against an 

Employment Appeal Tribunal's decision that an employment tribunal had jurisdiction 

to consider whether T had lawfully made deductions from a bonus it had paid to the 

respondent employee (M), a trader. Under M's contract of employment with T, he 

was entitled to a bi-annual bonus which was to be paid from a pool equal to 60 per 

cent of his team's net billed income after certain deductions had been made. The 

bonuses were to be divided amongst M's team as he considered appropriate, after 

consulting the chief executive officer, whose reasonable decision was to be final. M 

allocated amounts to pay to his team members and he received the balance. However, 

T had reduced the available pool by deducting costs which M alleged it had not been 

entitled to deduct. M claimed under the Employment Rights Act 1996 s.13 that T had 

thereby not paid him the full bonus to which he had been entitled.  

 

97. The Employment Appeal Tribunal held that it had jurisdiction. It found that despite 

the terms of the contract M had always determined the bonuses at his own discretion, 

and that he had decided how much he would award to each team member before the 

pool amount had been known and he could therefore be certain that the balance was 

his. It found that T's discretion about the form of payment did not exclude its 

jurisdiction to order payment of the sum owed. It concluded that if the deductible 

costs had been overstated, the fixed sum had been unlawfully deducted. The 

                                                           
21 [2009] EWCA Civ 60 

https://uk.westlaw.com/Document/IDCE7C2E1E44A11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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Employment Tribunal dismissed T's appeal. It was common ground that if M's claim 

was for unquantified damages for breach of his employment contract, the 

employment tribunal did not have jurisdiction. 

 

98. T appealed to the Court of Appeal. T submitted that the sum sought by M was 

unquantifiable because the bonus had to be divided by M in consultation with the CEO 

whose reasonable decision was to be final, so M's share had not been agreed; and 

because it had a discretion as to the form of any bonus awarded. T further argued that 

the Employment Appeal Tribunal had erred in making certain findings of fact, including 

about M's actions before the amount of the bonus had been declared, as they did not 

relate to the issue of jurisdiction. 

 

99. The Court of Appeal dismissed the appeal. It found that (1) when M had decided to 

take the balance of the pool for himself, he had exercised the discretion which he had 

been given under the contract and, considering the findings of fact made by the 

Employment Appeals Tribunal, that decision had been entirely his. There had been no 

room for the exercise of any discretion by the CEO. Therefore, the sum sought by M 

had been quantifiable. (2) The form of the bonus was a separate issue from the 

amount of it. Once the amount had been declared, there was a quantifiable sum, 

regardless of the form of payment. The decisions of the employment tribunal and the 

Employment Appeals Tribunal on that matter were correct. (3) In order to decide 

whether M was claiming a quantified or unquantified sum, the Employment Appeal 

Tribunal had been entitled and obliged to make certain findings of fact. 

 

100. In my opinion, Mouradian does not assist the Claimant since there was an expressed 

term in the contract that M had the discretion to determine the bonus. In the instant 

case it was clear from the SBP Guide that the Defendant had the discretion or reserved 

the right to alter the sum paid as the supplemental bonus.  

 

101. I have concluded that based on the evidence, the Claimant failed to make out a case 

that the Defendant did not have a discretion to alter the sum paid as the supplemental 

bonus under the SBP for the following reasons.  
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102. First, the terms of the Guide were clear and unambiguous that the Defendant reserved 

the right to alter the payment of the supplemental bonus under the SBP. At page 2 of 

the Guide it is expressly stated that “RBC reserves the right to make changes to the 

programme at any time without notice to ensure it remains competitive and continues 

to support the organisation’s goals. You will be advised of all such changes. Any 

revision, adjustment or modification of this program will require the approval of RBC 

Corporation. Please be advised that nothing in this plan will be construed as conferring 

any legal rights upon any employee to continue employment, nor shall it interfere with 

the rights for the Bank to terminate the employment of any employee or participant 

of this Plan at any time.” 

 

103. Second, the Presentation which the Claimant admitted he was present to before the 

introduction of the SBP was also clear and unambiguous. At page 7 of the Presentation 

in a box under the heading Awards Based on Individual Targets the words appear 

“Management reserves the right to adjust the final incentive amount paid to 

employees up or down on a discretionary basis to reflect extraordinary events or 

circumstances or to adjust for any risk.” 

 

104. The Claimant’s evidence was that he recalled he was present when the Presentation 

was made. He gave no evidence that he made any enquiry at the Presentation or any 

time after the SBP was introduced of this reservation to Management on the approval 

of the sum to be paid as the supplemental bonus. In my opinion, the failure by the 

Claimant to do so meant that the Claimant knew and understood at the Presentation 

and even after the introduction of the SBP that the sum to be paid as the supplemental 

bonus could have been altered based on the Defendant’s discretion. 

 

105. Third, even if I accept the Claimant’s evidence that the plan target for the Unit for the 

period 2015-2016 was US $2,000,000.00 based on the Claimant’s evidence there were 

circumstances which arose within the Unit in the 2015-2016 fiscal year which gave rise 

to discretionary adjustments.  It was expressly stated at page 7 of the Guide that the 

Defendant was entitled to make discretionary adjustments to the payment of the 

supplemental bonus if any gains were made as a result of a windfall. A windfall was 
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defined as “economic gains received unexpectedly as a result of good fortune rather 

than as a result of effort, intelligence or the venturing of capital”. It was also expressly 

stated that “the Business Head, Risk Management and the CEO will review and 

determine if discretionary payment may be applicable in these circumstances.”  The 

Guide did not state that “windfall transactions” was the only circumstances the 

Defendant could have made adjustments. The Questions and Answers which formed 

part of the Guide, and the Presentation expressly stated that discretionary 

adjustments may be made by the Business Head with the approval of Risk 

Management and the CEO in a variety of non-exhaustive circumstances.  Even the 

Claimant stated in his evidence that risk was a factor which impacted on performance; 

he was aware that during the fiscal period 2015 to 2016 in December 2015 one of the 

members of his Unit, Ms Anganie Sookram resigned and that the Unit was given the 

sum of TT$50,000,000. to purchase bonds. 

 

106. Fourth, there was no evidence that a plan target for the Unit was set for the fiscal year 

2015 - 2016. Under the Rubric “Unit Responsibility” in the Guide the Unit was 

responsible for setting the financial targets. The Claimant’s evidence was that he did 

not set the plan target and he did not put any document before the Court which 

showed that a plan target for the Unit was set for 2015-2016. He sought to rely on an 

email dated 23 January 2018 sent to him from Mr Vincent which contained a summary 

of the plan targets for the fiscal years 2012 to 2016.  However, this information was 

not part of the evidence before the Court. Although Mr Vincent appeared in Court for 

the trial as he was summoned by the Claimant, he was not called as a witness by the 

Claimant. Mr. Vincent as the author of the 23 January 2018 email was the only person 

who could have adduced that information into evidence. The only inference the Court 

could make in those circumstances was that the Claimant did not intend to rely on the 

information in the 23 January 208 email since he was well aware that no plan target 

for the Unit was set for the period 2015-2016.  

 

107. In my opinion this information was critical  for the Claimant proving his case since 

according to the Guide, the setting of the Unit’s plan target for the period 2015-2016 
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was an important step in determining if it was surpassed which according to the Guide 

and also the Claimant’s evidence, triggered the SBP. 

 

108. Fifth, the payment of the supplemental bonus was premised on the Defendant’s 

customers investing in the products offered. The Claimant admitted in cross-

examination that there was no guarantee that the Defendant’s customers would have 

invested in the products offered despite his efforts. Therefore, even if the Claimant as 

an individual had over performed there was no guaranteed benefit of any payment 

under the SBP. If the payment of the supplemental bonus was non-discretionary then 

there would have been a guaranteed payment once the individual had over performed 

even if the customers did not invest in the product. 

 

109. Last, the Defendant informed the Claimant that there was going to be an adjustment 

in the sum to be paid as the supplemental bonus prior to its payment. The Claimant 

stated in his witness statement that he was informed of the Defendant’s intention to 

alter the payment of the supplemental bonus at the meeting held among the 

members of the Claimant’s Unit (including Senior Management) and RBC’s Human 

Resource Personnel. Therefore, the Claimant being aware of the clearly expressed 

terms in the Guide, the Presentation and the Question and Answers prior to this 

meeting ought not to have been taken by surprise that the Defendant could have 

taken such action.  

 

ORDER 

110. The Claimant’s action is dismissed. 

 

111. The Claimant is to pay the Defendant’s the costs of the action in the prescribed sum 

of $65,811.01 pursuant to Rule 67.5 (2) (b) (i) Civil Proceedings Rule. 

 

 

 

Margaret Y Mohammed 

Judge 


