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JUDGMENT

I.

Introduction:

[1] This is a Claim where both parties ultimately seek the same relief: a declaration of
ownership and possession of a parcel of land situate at LP 262 Toco Road, Matura
(hereinafter “the Lands”).
It is undisputed that by virtue of a Certificate of Title dated the 7th October, 1970, the
Defendant, TSTT, became the registered owners of the Lands. The Claimant, Phillip
Butcher, however, contended that he has acquired possession of the Lands adverse to
TSTT by virtue of his 16 years undisturbed and exclusive possession from 1965 to 1981
and beyond. Thus, Phillip has brought this Claim seeking a Vesting Order for the Lands.
In opposition, the Defendant denied that the Claimant or his family ever occupied or
possessed the Lands and averred instead that they were granted a lease for the Lands that
ended in 1973. Thus, the Defendant counterclaimed for possession of the Lands by virtue
of their Certificate of Title.
[2] This Claim was initiated by Fixed Date Claim Form supported by affidavit and later
amended on the 24th June, 2013. Initially, it was assigned to Harris J who gave directions
for the filing of an affidavit in reply and for disclosure. However, by the following case
management conference (CMC) on the 13th December, 2013, the matter had been reassigned to the late Justice Guy Hannays who gave directions for the filing of a Statement
of Case, a Defence and witness statements. A pre-trial review date was also set.
[3] In his pleadings, Phillip proceeded to set out the history of his family’s possession over
the Lands. He pleaded that his grandparents, John Henry Johnson and Ernestine Johnson,
with the assistance of himself and his siblings, had renovated a house located on the Lands
and thereby commenced possession since 1965. He particularised the renovation works,
which he said included a cesspit and a soakaway. A concrete staircase leading from the
property down to the beach was also allegedly constructed and remains on the Lands to
date.
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Further construction occurred between 1965 and 1972 when Phillip’s grandparents and
siblings allegedly erected a barbed-wire fence on the “Toco Main Road side of the
disputed lands extending approximately 600 feet.” The Wooden teak posts, which
comprised the fence, also remain on the Lands to date.
[4] On Phillip’s case, the acts of possession over the Lands were in the form of his family’s
maintenance of the Lands by “cleaning the land, planting golf grass and maintaining the
property.” He averred that he and his family maintained a presence on the property,
usually on a weekend and harvested crops. Moreover, he stated that he placed apiary
boxes between the months of December to April for the production of honey, which they
sold under the brand “Crown Honey”. All water and electricity rates for the Lands were
issued in Phillip’s grandfather’s name, John, and have been met by the family.
Thus, as a result of the 47 years of uninterrupted possession of the Lands, Phillip averred
that the Defendant’s Certificate of Title to the Lands had been extinguished as at 1981.
[5] On Phillip’s pleadings, it was not until February, 2011, that TSTT, without prior notice,
entered on the Lands and proceeded to destroy the remains of the family house and
removed the electrical supply. A report was made to the Matura Police Station. Shortly
thereafter, on the 29th March, 2011 (as pleaded by Phillip), he received an eviction notice
from TSTT.
After seeking legal advice, Phillip commissioned a title search for the property, which
revealed that TSTT had purchased 30 acres of land (the larger parcel of land) of which
the Lands form part in 1970.
[6] TSTT, in opposition, pleaded that prior to their purchase of the larger parcel of land,
neither Phillip nor his family ever occupied the Lands. Rather, it was only after their
purchase of the larger parcel of land that it, TSTT, leased the Lands to Phillip’s
grandparents. However, the Defendant pleaded that the said lease expired in either 1972
or 1973 at which time, the Claimant’s grandparents had vacated the Lands.
All acts of possession, construction and/or renovation on the Lands and/or house claimed
by Phillip in the Statement of Case were categorically denied. Instead, TSTT pleaded that
the only structure existing on the Lands was a dilapidated house which had been “covered
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with trees and vines” and which was in an uninhabitable condition. As a result, TSTT
averred that in either 1996 or 1997, they demolished the structure.
Thus, it is the Defendant’s case that the Lands were never fenced by wooden teak posts
at all nor did the Claimant ever repair same. Further, neither Phillip nor his family ever
harvested any crops nor did they maintain any presence on the Lands on weekends or
otherwise. It is pleaded that at present the Lands remain in an “uncleared and
uncultivated state” and further, it is denied that Phillip or his family placed any apiary
boxes on the Lands.
[7] With respect to the payment of electricity and water rates, it is the Defendant’s case that
from 1970 to the mid 1990’s, there was no access to electricity or water on the Lands and
no connection lines had been established in the area. Further, the WASA receipt produced
by Phillip does not refer to the Lands and in any event, is dated the 18th April, 2011,
which does not support Phillip’s case of adverse possession since 1965.
[8] The Defendant, in its pleadings, then makes reference to a second structure described as
an “un-completed shed like structure” on the Lands which “appeared to be in the process
of being constructed.” This structure was first observed sometime in 2005–2006 by Alan
Sankarsingh, an employee of the Defendant and a witness in this matter. Alan then,
encountered a person from the Claimant’s family near the structure who allegedly
revealed that he was in the process of “constructing a room for the storage of tools”.
It was in February, 2010 that another employee of the Defendant, Laurence Bernard,
purportedly inspected the Lands and observed this same storage room structure that was
apparently in an abandoned and dilapidated condition. Mr Bernard also found an
electricity connection, which, upon further investigation at T&TEC, was discovered to
have been in place since around 2008 or 2009.
The discovery of the Claimant’s presence on the Lands resulted in the Defendant’s Legal
Officer, Ms. Valisa Ramkumar, seeking evidence of ownership from Phillip. The
Defendant pleaded that in response, Phillip furnished Ms. Ramkumar with information
pertaining to a certain Deed registered as number 6256-9098. A subsequent title search
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revealed, however, that there were no Deed in the name of the Claimant with respect to
the Lands.
In those circumstances, the Defendant proceeded to, on the 12th November, 2010, issue a
Notice of Eviction to the Claimant. In November 2010, the Defendant also wrote to
T&TEC requesting the immediate disconnection and removal of all T&TEC equipment
from the Lands. T&TEC visited the Lands and removed the electricity connection to the
Lands in January 2011. In January 2011, provisions were made for the demolition of the
shed-like structure on the Lands.
[9] In any event, the Defendant pleaded that the Claimant had, by letter dated 2012, expressed
“his interest in purchasing the disputed parcel from the Defendant,” and thereby, had
effectively acknowledged the Defendant’s title to the Lands.
The Defendant pleaded that the Claimant on or about July 28, 2011, wrongfully and/or
without good reason, lodged a Caveat, registered in Volume 5360 Folio 511, against the
Lands forbidding the registration of any instrument affecting same.
Thus, the Defendant denies all reliefs sought by the Claimant and instead, counterclaims
for declarations to the effect that the Defendant is the proper owner of and entitled to
possession of the Lands.
[10] In the Reply, Phillip denied that his grandparents were ever given a lease for the Lands
from TSTT and instead, pleaded that his grandfather purchased the house on the Lands
from the JC Auerbach Estate. Additionally, as highlighted above, Phillip denied that the
house was demolished in 1996 or 1997 and maintained that it was demolished without
proper notice on or about the 18th February, 2011. He also maintained that the WASA
receipt addressed to “mm12¼ Rincon Toco Main Road” refers to the Lands.
Moreover, Phillip denied ever producing as proof of ownership any Deed with number
6256-9098 or that he was ever served with the eviction notice as same was incorrectly
addressed.
[11] Pursuant to the Court Order dated 13th December, 2013 issued by the late Hannays J, the
Defendant filed four (4) Witness Statements of: (i) Alan Sankarsingh, former Engineer
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of the Defendant; (ii) Laurence Bernard, current Manager of Facilities and Maintenance
of the Defendant; (iii) Ken Sambury, Labourer and Handyman employed with the
Defendant; and (iv) Valissa Ramkumar, Corporate Legal Secretary for the Defendant.
In opposition, the Claimant filed, in addition to his own witness statement, 3 other witness
statements of: (i) Egbert Nancoo, Pensioner; (ii) Gleno Phillip, Bee Keeper; and (iii)
Desmond Foster, friend of the Claimant.
[12] On the 13th October, 2014, a notice of Re-assignment was issued assigning the matter to
my docket. I then set a hearing for the 4th December, 2014 to give directions for the filing
of submissions and reply submissions on the evidential objections. Trial dates were fixed
for the 5th and 6th May, 2015.
[13] The trial was eventually heard on the 6th and 28th May, 2015. At the end, directions were
given for the filing of written closing submissions and response submissions. An
extension of time to file these submissions was later granted.
[14] The Defendant filed its closing submissions on the 27th July, 2015 and the Claimant filed
his on the 5th October, 2015. The Defendant’s submissions in reply were filed on the 30th
October, 2015. I heard further oral submissions on the 13th January, 2016 by Counsel for
the Claimant and Defendant.

II.

Submissions
[15] Mr Kangaloo, on behalf of the Defendant, submitted that it was clear from the crossexamination of Phillip that he did not know the amount of land that he was allegedly
claiming to occupy. He advanced that Phillip admitted during cross-examination that
there was no survey plan in evidence to show what he occupied. Mr Kangaloo further
contended that no surveyor was brought to give evidence on behalf of Phillip.
Mr Kangaloo relied on two cases Bharat Bhowansingh & Ors v Mahendra
Persadsingh & Ors1 and Ramnanan v Ghoulie2 to support his proposition that the Court

1
2

CV 2007-01534
H.C. No 1692 of 2005
Page 6 of 43

cannot grant any Order for adverse possession in favour of the Claimant against the
Defendant in the absence of survey evidence and/or no knowledge of the area of land
occupied.
Mr Kangaloo highlighted that in Phillip’s Statement of Case and his evidence he stated
that he was in occupation of 9,153.3 cubic metres of land. He submitted that Phillip used
a measurement of volume, thus, indicating his ignorance of the area of land that he was
claiming to occupy.
However, I am mindful of the incorrect unit of measurement used for the area of land
which Phillip is claiming to occupy and will address such below.
Mr Kangaloo thus submitted that the Court is, therefore, left in great difficulty to grant
any Order for possession of any defined area of land in this matter without the evidence
of any expert licensed surveyor and/or without a survey plan.

[16] Mr Kangaloo also submitted that the Claimant had not established on the evidence his
claim for adverse possession. He further advanced that the Claimant’s evidence was
neither adequate nor credible and was not reliable evidence upon which the Court could
make a finding that the Claimant had established the two elements necessary for adverse
possession. He further submitted that none of the Claimant’s witnesses supported or
corroborated his claim that he had possession and control of the Lands for the past 47
years. He contended that the Claimant had not sought and brought proper independent
evidence to support his claim.
It was submitted that the Claimant’s evidence fell short of establishing possession and
control of the premises for 16 years or more. Mr Kangaloo argued that the Claimant’s
evidence was incredible in that he expected one to believe that he was living in a
dilapidated, uncultivated, overgrown area of land for the past 47 years especially since he
lived in Barataria with his family. He further highlighted that the Claimant said that he
was paying WASA and T&TEC bills but upon examination of the bills provided, it was
clear that no payments were made.
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Counsel relied on the cases of Adina Hoyte v Donald Wohler3 to support his submission
that the evidence must be adequate and credible.
Counsel further contended that some aspects of the Claimant’s evidence were
contradictory to his pleadings. Mr Kangaloo submitted that the Claimant pleaded that his
grandparents and parents constructed a concrete staircase leading from the property down
to the beach. However, in his evidence-in-chief, he stated that the concrete staircase was
part of the renovation works, which were done by his grandparents, his siblings and
himself. Counsel further submitted that the Claimant pleaded that he and his family
attempted to repair much of the fence as possible. However, in his evidence-in-chief, he
stated that he alone repaired the fence.
Mr Kangaloo submitted that the Court should consider these inconsistences in deciding
on the Claimant’s credibility. He contended that where a Claimant gives evidence that is
contradictory to his pleaded case then the Court is entitled to disregard the Claimant’s
evidence as unbelievable and/or unhelpful and/or not credible. He relied on the cases of
Vikram Baboolal v Brent Ramoutar and Motor One Insurance Company4 and Alice
Mohammed v Jeffrey Bacchus5 in support of this proposition.
Mr Kangaloo contended that the Defendant’s witnesses gave evidence to the effect that
the Claimant and his family never occupied the Lands. These witnesses visited the Lands
and never saw the Claimant and his family on the Lands.
Mr Kangaloo submitted that the Claimant’s claim ought to be dismissed as he had not
brought forward adequate, cogent and reliable evidence to prove adverse possession in
this matter.
[17] Mr Kangaloo further submitted that the Court is entitled to draw adverse inferences
against the Claimant since he did not call any members of his family to give evidence.
He contended that the Claimant claimed that he and his siblings had grown up and laid
down the fence on the Lands. However, he had not called any of his siblings to give
evidence on his behalf and he did not provide this Court with a reasonable explanation
3

CV 2011-00977
CV 2009-03518
5
Civ App No 106 of 2001
4
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for not doing so. Mr Kangaloo relied on the case of Ian Sieunarine v Doc’s Engineering
Works (1992) Limited6.
[18] Mr McQuilkin, in response, submitted that the Claimant’s evidence was uncontradicted
in demonstrating that beginning with the Claimant’s grandparents to the present, the
Claimant and his family enjoyed factual possession of the Lands without the consent of
the Defendant. He further advanced that the three witnesses called on behalf of the
Claimant supported the Claimant’s assertion that his grandparents began possession of
the Lands in 1965 and that the Claimant had continued in possession. Counsel further
contended that the Claimant’s evidence was uncontradicted as the Defendant had not led
evidence that they, in any way, asserted their ownership of the Lands prior to 2011.
It was submitted that the Defendant’s witnesses’ evidence indicated that they were of the
belief that the Claimant or his family were the owners of the Lands: both Alan
Sankarsingh and Ken Sambury knew the house on the Lands as “the Butcher’s Beach
house”. Thus, one can infer that the Butcher’s did in fact occupy the Lands.
Mr McQuilkin contended that the Defendant’s witnesses had led no evidence of their
activity as an owner of the Lands between 1965 and 2010. He submitted that the only
evidence of activity on the Lands was that of the Claimant. Counsel advanced that the
absence of any activity by the Defendant on the Lands leads to the conclusion that the
Claimant was in possession of the disputed lands. Counsel relied on JA Pye 7(supra).
Counsel submitted that the combined evidence of the Claimant when viewed holistically
leads to the conclusion that the Claimant, beginning with his grandfather, had an intention
to possess the Lands to the exclusion of the world at large. It was submitted that the
Claimant’s dealing with the Lands including that of his grandparents is evidence of their
intention to possess the Lands to the exclusion of the world at large.
Mr McQuilkin contended that the Defendant’s evidence on the Claimant’s occupation
lacks credibility. He submitted that the Defendant’s witnesses’ knowledge of the

6
7

H.C. No 2387 of 2000
[2003] 1 AC 419
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Claimant’s occupation of the Lands resulted whenever they drove by or walked by on
occasions which were infrequent: Alan Sankarsingh and Ken Sambury admitted to have
never walked on the Lands.
[19] It was submitted by Mr McQuilkin that whilst survey evidence may assist; if there is
sufficient evidence of occupation in the absence of survey evidence, adverse possession
orders can be made. He further advanced that there is no general requirement that the
Claimant must lead survey evidence before an Order can be made in his favour.
Mr McQuilkin relied on three cases to support his argument, namely, Chris Moonie v
A.B. Mootoo & Company Limited8; Jenny Lind Thompson and Kalonji Montsho
Jahi v The Incorporated Trustees of the Ethiopian Orthodox Church of Trinidad,
Hiram Scott and Henry James9 and Manzoor Ali v Tobago House of Assembly10.
Mr McQuilkin contended that the precise area of occupation by Phillip is set out in his
evidence and his Statement of Case. He further submitted that Mr Kangaloo did not
challenge Phillip’s evidence as to boundaries of the disputed lands.

He also submitted that there was no challenge to the description of the size of the disputed
lands being 20,945 square feet. However, I have noted that this area of 20,945 square feet
is the area of Lot 4 which bounds the Lands on the East. Mr McQuilkin has misread the
description of Lands as pleaded before the Court.

[20] Mr McQuilkin submitted that Sieunarine v Doc’s Engineering Works (1992) Ltd
(supra) is different to the instant case. In that case, the Honourable Judge drew an adverse
inference against the Defendant because the Defendant failed to call two witnesses both
of whom took a statement from one of the Claimant’s witnesses and both of whom could
have spoken to the events of the accident. The Defendant in that case called no evidence
from any witnesses as to the events on the day of the accident.

8

CV2017-00366
CV 2007-02417
10
Civ App No 43 of 2006
9
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Mr McQuilkin has submitted that Phillip led evidence from three “independent”
witnesses who were not members of Phillip’s family and they all led evidence of the
occupation by Phillip’s grandfather firstly, continued by Phillip.

III.

Issues
[21] From the pleadings, the sole issue that arises for determination is as follows:
1)

Whether the Defendant’s title to the Lands had been extinguished by virtue of

the Claimant’s adverse possession?
Resolution of this issue requires an assessment of the following sub-issues:
(a) When did the Claimant and his family commence possession of the Lands? and
(b) Whether the Claimant and/or his family had at least 16 years of continuous and
exclusive possession over the Lands?

IV.

Law and Analysis
[22] At the outset, it is necessary to address an issue of law raised by Counsel for the Defendant
in relation to the Claimant’s ability to prove his case. The issue is as follows:
Whether the Court can make an Order for adverse possession where there is no expert
evidence or survey plan indicating the precise area of occupation?
[23] In Ramnanan v Ghoulie (supra), Smith J, as he then was, found in favour of the
Defendants who claimed adverse possession of land owned by the Claimant. However,
the Court held that owing to the fact that the Defendant did not establish the precise area
of his occupation, he could only be granted a declaration that he was entitled to build a
house on the spot of the land where he began construction. At paragraph 12, Smith J
stated as follows:
“… Therefore the Defendant is entitled to continue building his house on the plot
of land he is now using. However, since this plot is not well defined in terms of area,
I would only grant this Defendant a declaration of his entitlement to the area of
land where his house is being constructed.”
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[24] In Moonie v A.B. Mootoo Company Limited (supra), des Vignes J, as he then was,
found in favour of the Claimant who claimed adverse possession of a parcel of land
owned by the Defendant. There was an issue as to the description of the disputed parcel
of land as there was no survey plan describing the land and its size. Des Vignes J cited
the case of Ramnanan v Ghoulie (supra). He found that the Claimant described the
disputed parcel of land in his Statement of Case to be comprising 5,000 square feet more
or less. The Claimant’s witness in her oral evidence also described the disputed parcel of
land to be about 5,000 square feet and she was also able to properly identify the
boundaries of the disputed parcel of land. In the absence of a survey plan, des Vignes J
found that he was able to properly describe the disputed parcel based on the evidence of
the Claimant and his witness.
[25] From these cases, it appears permissible for an Order granting adverse possession to be
made in the absence of a survey plan showing the precise area of occupation.
However, in this case, Mr Kangaloo has submitted that the Claimant was unaware of the
area of land that he occupied and as such, an Order for adverse possession ought not to
be granted.
[26] In the Statement of Case, the Claimant described the disputed parcel as comprising
9,153.3 cubic metres of land at LP 262 Toco Road, Matura. He also alleged that the parcel
of land is bounded on the North by the Toco Mathura Road 100 links wide, on the South
by the sea, on the West by a point where the Toco Mathura Road, a ravine and the
waterfront meet, or howsoever the same may be abutted, bounded or otherwise described
standing in that name of the Trinidad and Tobago External Telecommunications
Company Limited and on the East by Lot 4 comprising 20,945 square feet.
In his witness statement and his oral evidence, Phillip maintained that the Lands are about
9,153.3 cubic metres. Counsel for the Defendant thoroughly cross-examined Phillip on
the amount of land that he purportedly occupied. Phillip admitted that though he did not
annex a survey plan to his witness statement, the witness statement had the measurements
of the area of land that he is claiming to occupy.
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[27] Throughout cross-examination, Phillip maintained his pleaded case that the area of land
is 9,153.3 cubic metres as provided by the surveyor. Phillip stated that the surveyor he
hired to survey the area of land provided that standard of measurement to him. From the
cross-examination of the Claimant, it was clear that he had little to no knowledge about
the different units used for measurements of land. However, he maintained that the area
of land is 9,153.3 cubic metres. Some examples of these were as follows:
“Q: Yes cubic metres, they use cubic metres as a standard for the measurement of volume,
the volume of something; not really the area of something, that’s why I am confused.
A: Well the surveyors did that. I don’t know I think cubic metres is like equivalent to
square feet.”11
“Q:… so what you in fact meant when you were saying what you purportedly occupied
was 9,453.3 square metres or metres square of land, you think that is what you were
trying to say instead of cubic metres?
“A: No I I I the property that I occupied that we occupy right now was shown to the
surveyor, he did a plan, he measured it and he he forwarded the measurements. I am not
into measurements, I am into occupation of the property12 ….
He is into measurement and he gave the measurements which was the measurements of
what is occupied, I don’t know anything more than that.”13
“Q: Alright, in fact, in square feet, in square feet what you are claiming to own is about
ninety-eight thousand (98,000) odd square feet, isn’t that right?
“A: I know it as am cubic metres, 9,153 or thereabout whatever the statement says here
based on the surveyor’s report. That is what I know, as far as measurement goes.”14
Mr Kangaloo pressed Phillip on how much land it was and he responded, “It’s 9,153
square metres.”15 Mr Kangaloo then went on to ask Phillip if he knew the number of lots
that he was occupying on the land and Phillip said that “I may not know the amount of
lots but I know the boundaries.”16
11

NOE 6th May, 2015 at page 6, line 16
Page 8, line 19
13
Page 8, line 25
14
Page 9, line 29
15
Page 10, line 9
16
Page 11, line 17
12
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[28] During cross-examination Phillip admitted that he did not know the number of lots that
he was occupying17. Mr Kangaloo, in pressing the Claimant on this issue, referred the
Claimant to a letter dated 25th March, 2011 which was written by the Claimant’s then
attorney-at-law on his behalf. The first paragraph of the letter stated as follows:
“My instructions are that my client has been in occupation, possession and control of a
parcel of land measuring four lots more or less of that land that forms part of the larger
parcel of land you propose to sell. The said parcel of land is part of a four acre parcel of
land shown coloured pink on the proposed land use plan prepared by your consultant Mr
Ian Abraham and attached to your brochure entitled “Matura Earth Station Lands”.
The following line of questioning ensued:
“Q: Right. So do you know what number of lots you say you occupy?
A: No this is a, this was referred to based on the fact that TSTT said was four on their on
their description, on their descriptions they had it on their survey as four lots.”18
When scrutinized by Mr Kangaloo that the letter meant that he was occupying four lots,
Phillip maintained that the information in the letter was based on the fact that TSTT
referred to four lots in the report provided by Mr Abraham.19 A response worth noting is:
“… This explains that we are going by by we are describing the lands that Mr Abraham
described as four lots, all we are saying is that we are, we are surveyed 9,153 if that is
correct, am square metres out of that am as the piece of land that we talking about, that
I occupy.”20
Throughout this line of questioning, Phillip maintained that the four lots he referred to in
that letter were the four lots as described by Mr Abraham. He, in fact, admitted that 9,153
square metres was the piece of land that he occupied. Despite the fact that Phillip could
not give the equivalent measurement in square feet or the equivalent number of lots, he
insisted that the area of occupation was 9,153.3 cubic metres.

17

NOE 6th May, 2015 at Page 11, line 21
Page 12, line 23
19
Page 12, line 32, page 12, line 42, page 13, line 14 and page 13, line 38
20
Page 13, line 30
18
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[29] In deciding on the issue of the area of occupation, Counsel for the Claimant has asked
that I take judicial notice of the document, that is, a survey plan, exhibited in the
Claimant’s Statement of Case. Counsel for the Defendant has objected to this request as
the document is not evidence before me.

The law of evidence allows facts to be introduced into evidence if the truth of that fact is
so notorious or well known that it cannot be refuted. When a Court takes judicial notice
of a certain fact, it obviates the need for parties to prove the fact in Court. In the case of
R v Aspinall21 Brett JA said at 61-62 that:
“Judges are entitled and bound to take judicial notice of that which is the common
knowledge of the great majority of mankind and of the greater majority of men of
business.”
In the Court of Appeal case of Dennis Peter Edwards v Namalco Construction
Services Limited & Guardian General Insurance Company Limited 22, two of the
grounds of appeal were that (i) the judge was wrong in failing to accept and rely on the
documents attached to the Appellant’s witness statements; and (ii) the judge erred in
refusing to consider and/or accept and/or rely on standard medical texts to explain and/or
clarify the meaning of medical terms used in the medical report.
The Court of Appeal at paragraph 28 held that“The CPR is clear on what procedure should be followed for documents to be
admitted as evidence. Simply attaching documents to a witness statement is not the
proper procedure for admitting them into evidence. In the circumstances, this
ground of appeal is unsustainable as the documents were not properly before the
court and did not form part of the evidence at the assessment. The judge was
therefore correct in not taking them into consideration in his deliberations.”

21
22

(1876) 3 QBD 48
Civ App No 28 of 2011
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The Court of Appeal considered the judicial practice of judicial notice. The Appellant in
that case contended that the trial judge ought to have taken judicial notice of extracts from
medical texts that were annexed to the submissions, during the course of his deliberations.
The Court of Appeal at paragraph 29 stated as follows:
“The 8th edition of Black’s Law Dictionary defines judicial notice as follows:
“A court’s acceptance, for the purposes of convenience and without requiring a
party’s proof of a well-known and indisputable fact; the court’s power to accept
such a fact.”
The basis for acceptance is that the matter is so notorious or indisputable that it
would be a waste of resources to require a party to prove them through evidence:
see Phipson on Evidence, 17th edition para. 3-02. The nature of deep vein
thrombosis and pulmonary embolism is not a well-known fact and does not qualify
as a matter of which the court can take judicial notice. As such, the information
about the nature of deep vein thrombosis and pulmonary embolism can only be
considered by the court if it is admitted as evidence through the witness statement
or report of a person who by virtue of his training and/or experience may be
regarded by the court as an expert in the relevant area of competence.”
[30] Accordingly, there is no proper basis on which I can take judicial notice of the document,
that is, the survey plan attached to the Claimant’s Statement of Case. It was not properly
before the Court; it does not form part of the evidence for assessment. Further, I can only
consider the document if it was admitted as evidence through an expert witness unless it
was agreed between the parties that it be admitted into evidence without such formality.
However, this document was only annexed to the Statement of Case and is a document
not agreed. The document exhibited to the Statement of Case is not a well-known fact
and does not qualify as a matter of which I can take judicial notice.

However, I have taken judicial notice of the fact that the area of land is measured in either
square metres or square feet and not cubic metres. I am of the view that an error was
likely made when the Claimant’s Statement of Case and witness statement were being
drafted and the measurement of cubic metres was inadvertently used instead of square
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metres. I am equally clear in my mind that Phillip has little or no knowledge of the
measurement used for determining the area of land.
The Claimant, during cross-examination, however, held his ground on the amount of land
occupied being 9,153.3 though “cubic metres” was erroneously stated instead of square
metres. Further, the Claimant was not challenged on the boundaries of the parcel of land
as described in his Statement of Case.

[31] I am, therefore, of the opinion that, in the absence of a survey plan, the area of land the
Claimant is claiming to occupy can properly be identified as All and Singular That piece
or parcel of land comprising 9,153.3 square metres of land at LP 262 Toco Road, Matura
of Thirty Acres and Fifteen Perches be the same more or less delineated and coloured
pink in the plan registered in Volume 1964 Folio 503 being the remaining portion of the
lands described in the Crown Grant in Volume 147 Folio 73 and bounded on the North
by the Toco Mathura Road 100 links wide, on the South by the sea, on the West by a
point where the Toco Mathura Road, a ravine and the waterfront meet, or howsoever the
same may be abutted, bounded or otherwise described standing in that name of the
Trinidad and Tobago External Telecommunications Company Limited and on the East
by Lot 4 comprising 20,945 square feet held by Certificate of Title registered in Volume
1828 Folio 161.

[32] Having determined that I can make an Order in the absence of a survey plan as the land
is properly identified by the Claimant, I will now determine the main issue before this
Court.
To succeed in a claim for adverse possession, the Claimant must establish that he had
been in continuous possession of the Lands for at least 16 years from the date from which
the Claimant and his family first entered the Lands and/or had a right to bring the adverse
possession action. This is provided for in Section 3 of the Real Property Limitation
Act, Chap 56:03 as follows:
“No person shall make an entry or distress, or bring an action to recover any land
or rent, but within sixteen years next after the time at which the right to make such
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entry or distress, or to bring such action, shall have first accrued to some person
through whom he claims, or if such right shall not have accrued to any person
through whom he claims, then within sixteen years next after the time at which the
right to make such entry or distress, or to bring such action, shall have first accrued
to the person making or bringing the same.”
[33] The Court will have to determine the Claimant’s entitlement to adverse possession by
counting from the day on which the Claimant and his family first entered into possession
of the Lands and assessing whether he had at least 16 years of continuous exclusive
possession thereafter.
When did the Claimant and his family commence possession of the Lands?
[34] Phillip’s case is that in or around 1965, his grandparents, John Henry Johnson and
Ernestine Johnson with his and his siblings assistance “renovated the house located on
the said disputed lands and commenced possession of the said lands.”23 In his Reply, he
added that his grandfather “purchased the house on the disputed lands from the JC
Auerbach estate.”24

He embellished his witness statement by stating that, as far as he was aware his
grandparents had purchased from the JC Auerbach estate a house situate on the Lands in
1965.25 His evidence was that at the time of the purchase, the house was not owned by
the Defendant. He, however, maintained that the renovation works on the house began in
1965.
Desmond Foster confirmed that Phillip’s grandfather commenced occupation of the
house and Lands sometime in the year 1965.26 Egbert Nancoo agreed that he knew
Phillip’s grandfather to be occupying the Lands from since in the early 1960’s.27 Lastly,
Gleno Phillip, however, only knew of Phillip’s father and mother, Ulric Butcher and
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Eleanor Butcher in 1975 and stated that since then, the Claimant’s family has indeed
occupied the Lands.

[35] Oddly enough, Counsel for the Defendant, Mr Kangaloo, did not spend much time on this
very crucial issue in his cross-examination of the Claimant. He merely put several
statements to Phillip in the witness box and, in response, Phillip resolutely maintained his
case.

Counsel revisited this issue briefly toward the end of his cross-examination when he
sought to “put his case” to Phillip. However, in my opinion, he did little to shake Phillip’s
evidence on the issue. Mr Kangaloo put to Phillip that neither he nor his siblings or
grandparents existed on the Lands from 1965 to 1981, to which Phillip replied “that’s
not true.”28
Desmond, however, was not as convincing a witness. He stated in his viva voce evidence
that although his written evidence was that the property passed from John Henry Johnson
to Ulric upon John’s death, he never saw any Deed for that transfer and therefore, he
could only assume that it was passed to Ulric.29 In fact, he eventually admitted that (i) he
would not know if the property indeed ever passed on to Ulric; and (ii) he would not
know if Phillip and his family ever occupied the property for over 47 years from 1965.30

Mr Nancoo suffered from a similar ignorance about when Phillip and his family
commenced occupation of the Lands. He stated that he could not really give a date or
time of when or how long Phillip occupied the property and could not say for sure whether
they occupied the Lands for 47 years.31 Further, when Mr Kangaloo put to him that none
of Phillip’s family ever occupied the Lands after 1973, Mr Nancoo replied “I wouldn’t
be able to tell you.”32
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The cross-examination of Gleno was exceptionally short on this issue. However, it is
noted that he disagreed with Counsel’s suggestion that Phillip and his family never
occupied the property.33
[36] In my assessment, Phillip’s evidence as to when his grandparents commenced occupation
of the Lands was, for the most part, consistent. Counsel failed to question Phillip in any
detail about his ability to prove that occupation of the Lands commenced in 1965 as
pleaded and maintained in his witness statement. In fact, Counsel failed to question
Phillip about his failure to adduce any evidence, such as a Deed or Sale Agreement to
prove that the house was indeed purchased by his grandparents from the JC Auerbach
estate in 1965. Thus, Phillip’s evidence on this issue seemed credible under crossexamination.
On the other hand, I do not find that Phillip’s supporting witnesses corroborated or
assisted his case at all on this issue. In particular, neither of the three, Desmond, Egbert
nor Gleno, had any recollection or awareness of any specifics to prove Phillip or his
family’s presence on, or occupation of, the Lands from 1965. Thus, to my mind, little
weight could be placed on the evidence of any of his witnesses.
[37] In opposition, the Defendant’s pleaded case was that (i) neither the Claimant nor his
family ever occupied the Lands and (ii) that after TSTT acquired the Lands in 1970, it
leased the Lands to Phillip’s grandparents in 1970 and that the said lease expired in 1972
or 1973. After expiry, the Claimant’s family then vacated the Lands34.

[38] Alan Sankarsingh gave evidence that he was employed with the Defendant from 1973 to
2002 and was posted at the Matura Earth Station from 1973 to 1981, which is located
near the Lands.
He stated that he knew the Lands well because he often passed it on his way to work. His
evidence was that he saw a dilapidated structure that he knew as “the Butcher’s beach
33
34
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house”. Further, that he learned from the Defendant’s records and from conversations
with the then Financial Comptroller of the Defendant that TSTT had leased the Lands to
Phillip’s grandparents “sometime before 1973.” Further, prior to his employment, the
said Claimant’s grandparents vacated the Lands and thus, he never encountered or
witnessed the Claimant nor his grandparents on the Lands and therefore, had no
knowledge of the Claimant being in occupation of the Lands35.
Thus, he corroborated the Defendant’s case by giving evidence that from 1973 to 1981
and from 1991 to 2002, when he was posted as engineer at the Earth Station, he observed
neither the Claimant nor his family in possession of the Lands.
[39] Laurence Bernard’s employment with the Defendant began in 1983, which, based on the
Claimant’s case, was after 1981 when they would have, allegedly, already acquired their
16 years of continuous possession. He was also involved in the maintenance of the Earth
Station.

He maintained the pleaded case that the Defendant purchased the Lands in 1970 but
admitted that he only started visiting the Lands in 1997. He, however, agreed that from
his knowledge and observations, neither the Claimant nor his family members have ever
been in occupation of same. Further, he stated that the Claimant is his wife’s brother-inlaw and therefore, he knew that Phillip was resident out of this jurisdiction in the USA36.
[40] Mr Ken Sambury’s evidence was that he worked with the Defendant from 1980 to 2013
but resided in the Matura area near the Lands from 1979.

On his travels to work he stated that he came to know a structure on the Lands known as
the “beach house”. He described it as being an old, broken down house covered in bush
with a staircase that had been washed away by the sea. Most importantly, he stated that
throughout his entire time working at the Matura Earth Station, he never saw nor came
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across Phillip nor his family nor did he observe any such individuals living at the
property37.

He maintained the pleaded case about his knowledge of the lease granted by the
Defendant to the Claimant’s grandparents in 1970 but stated that the Claimant’s family
only visited the Lands occasionally. He also stated that the Claimant’s family requested
a renewal of the lease but that the Defendant failed to grant same. Thus, he corroborated
the Defendant’s case that (i) neither the Claimant nor his family members were ever in
possession of the property during his employ with the Defendant and (ii) that he never
observed anyone at all living on the property38.
[41] While consistent in its witnesses’ evidence, the only weakness in the Defendant’s case
thus far is that none of the witnesses could attest to what occurred on the Lands in 1965
as none was employed with the Defendant at that time. Both Alan and Ken, who became
familiar with the Lands from 1973 and 1979 respectively, both stated that the beach house
was already existing on the Lands at that time. Ms. Valisa Ramkumar who gave a witness
statement was not called at the trial and therefore her witness statement will not be
considered as evidence.

[42] At trial, Alan was cross-examined first and in my assessment, Counsel, Mr McQuilkin,
was able to point out some flaws in his evidence.
Firstly, with respect to the purported lease granted to the Claimant’s grandparents by the
Defendant, Alan admitted that he never verified whether such lease was indeed granted
but only became aware of that information because someone told him39. Further, that
after being told of the lease by a Mr Campbell, Alan admitted that he never did a search
for the lease and thus, never saw a copy of the lease and as a result never adduced same
into evidence40.
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[43] Thereafter, Alan’s evidence seemed to materially contradict the Defendant’s case on this
issue. Mr McQuilkin asked him if his evidence is that TSTT acquired the Lands in 1970
and that the Claimant’s grandparents’ lease for same expired in 1973 when they left,
would it be fair to say that the lease would have been granted for the period 1970 to 1973.
Alan’s answer was a bit surprising:
“I can say a lot about it but am prior to my working with TSTT, I had been with Cable
and Wireless when they, when the entire estate was acquired. And in reference to your
question that lease could have been granted before 1970, long, long before”41 (sic)

It followed that Mr McQuilkin suggested to Alan that based on his evidence, it is fair to
say that the Claimant’s grandparents began occupation of the Lands in 1965, to which
Alan unpredictably responded “I agree with that.”42

[44] Ken Sambury, in my opinion, could not give any evidence in the box that could redeem
the Defendant’s case on this issue at this point. Under cross-examination, Ken also said
that he only became aware of the lease because someone had so informed him and
therefore, he admitted that he was not personally aware whether that information was
indeed true43. Further, he conceded that he had no way of knowing for sure whether the
lease expired in 1973 because the Defendant failed to renew it44.
[45] Laurence’s evidence was even less helpful on this issue as he readily conceded early in
his cross-examination by Mr McQuilkin that he only started visiting the Earth Station in
1997 and therefore, could not give any evidence about what would have happened on the
Lands prior to 1997.45
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Mr McQuilkin did not question Laurence about the lease in particular but he did suggest
to him that the Claimant’s grandparents began occupation of the Lands in 1965, to which
Mr Bernard’s shaky response was as follows:
“…I have no…as I said am, it’s a…because I am not aware…I don’t know.”

He confirmed later that he could not give a definite answer because he simply did not
know.46
[46] The evidence from the Defendant’s witnesses on this issue was inconclusive and not at
all supportive of the Defendant’s case. They either (i) had no idea what occurred on the
property in 1965 and/or prior to their employment with the Defendant; or (ii) were unsure
of whether the lease in fact existed and/or ran from the period 1970 to 1973 as pleaded..

The Claimant, in opposition, was consistent in his testimony that possession began in
1965. Moreover, Mr Kangaloo did not seek to ask Phillip about the whereabouts of the
sale agreement to evidence his grandparents’ alleged purchase of the house from the JC
Auerbach estate. While I too found that the Claimant’s corroborating witnesses gave no
conclusive evidence on this issue, unlike the Defendant’s evidence of Alan Sankarsingh,
there was nothing contradictory in the Claimant’s case on this issue.

Taking into account the viva voce evidence of Alan in which he agreed that the
Claimant’s grandparents commenced possession of the Lands since 1965, I thus find that
the Claimant has proven, on a balance of probabilities, that his family began possession
of the Lands in 1965 and therefore, his right to bring an action for adverse possession
began in 1965. Further, as it was the Defendant who raised the existence and purport of
the lease, the burden shifted to the Defendant to prove that allegation. Based on the lack
of any conclusive evidence from its witnesses and more so, the failure to produce a copy
of the lease as evidence before the Court, I also do not find that the Defendant has proven
that it leased the Lands to the Claimant’s grandparents in 1970 or at all.
46
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[47] But this is not the end of the matter. By virtue of Section 22 of the Real Property
Limitation Act, Chap 56:03, the Claimant’s continuous possession of the Lands must
have been for at least 16 years prior to the commencement of these proceedings in 2013.

Whether the Claimant and/or his family had 16 years of continuous and exclusive possession
over the Lands?
[55] The law of adverse possession is well established and agreed between the parties. Both
parties relied on the oft-cited case of JA Pye (Oxford) Limited v Graham47 to set out
its elements. A claim for adverse possession must comprise two essential elements: (i) a
sufficient degree of physical custody and control (factual possession); and (ii) an intention
to exercise such custody and control on one’s own behalf and for one’s own benefit (the
intention to possess). It is understood that the paper title owner is deemed to be in
possession of the lands vested in him and thus, the Claimant must show that he
dispossessed him and was in exclusive possession of the Lands for at least the 16 year
period.
[56] The judgment of Slade J. in Powell v McFarlane48 is instructive in providing guidance
on what constitutes “possession”. The Court stated that“(1) In the absence of evidence to the contrary, the owner of land with the paper
title is deemed to be in possession of the land, as being the person with the prima
facie right to possession. The law will thus, without reluctance, ascribe possession
either to the paper owner or to persons who can establish a title as claiming through
the paper owner.
(2) If the law is to attribute possession of land to a person who can establish no
paper title to possession, he must be shown to have both factual possession and the
requisite intention to possess (“animus possidendi”)”.
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[57] “Factual Possession” was described by Slade J in Powell as follows:
“Factual possession signifies an appropriate degree of physical control. It must be
a single and [exclusive] possession, though there can be a single possession
exercised by or on behalf of several persons jointly. Thus an owner of land and a
person intruding on that land without his consent cannot both be in possession of
the land at the same time. The question what acts constitute a sufficient degree of
exclusive physical control must depend on the circumstances, in particular the
nature of the land and the manner in which land of that nature is commonly used
or enjoyed … Everything must depend on the particular circumstances, but broadly,
I think what must be shown as constituting factual possession is that the alleged
possessor has been dealing with the land in question as an occupying owner might
have been expected to deal with it and that no-one else has done so.” [Emphasis
added]
[58] “Intention to possess” was described by Slade J in Powell as:
“The animus possidendi, which is also necessary to constitute possession, was
defined by Lindley MR in Littledale v Liverpool College [1900] 1 Ch. 19, as “the
intention of excluding the owner as well as other people.” ... What is really meant,
in my judgment, is that the animus possidendi involves the intention, in one’s own
name and on one’s own behalf, to exclude the world at large, including the owner
with the paper title if he be not himself the possessor, so far as is reasonably
practicable and so far as the processes of the law will allow.”

[59] Based on the learning above, the onus is on the Claimant to satisfy the Court that he not
only had factual possession of the Lands for at least 16 years but that he also had the
requisite intention to possess same to the exclusion of all others including the paper title
owner.
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The Claimant’s alleged acts of possession over the Lands
[60] The pleaded acts of factual possession for the Claimant are as follows:
a. Renovating the house located on the Lands in 1965 inclusive of a cesspit and
soakaway;
b. Construction of a concrete staircase from the house down to the beach;
c. Erection of a barbed-wire fence comprised of wooden teak posts on the Toco Main
Road side of the Lands extending approximately 600 feet between 1965 and 1972;
d. Clearing the land, planting golf grass and maintaining the house from 1965 to
present;
e. Placement of apiary boxes on the Lands from the months of December to April for
the production of honey, which still exists on the Lands;
f. Payment of water rates and electricity rates that are issued in the name of John
Johnson, the Claimant’s grandfather.
[61] Phillip, in his evidence-in-chief, maintained his pleaded case as to the acts of factual
possession over the Lands from 1965 onwards. He added that the renovation works to the
house i.e. the cesspit, soakaway and concrete staircase “were part of the vacation chores of
my siblings and me.” He spoke of the erection of the barbed wire fence from 1965 to 1972
and stated that while the fence became dilapidated over the years, he attempted to repair as
much of it as possible.
Moreover, he also added that he remembered visiting his grandparents as a child during
school vacations at the Lands and that there was a water supply to the premises. He stated
that as he got older, he assumed responsibility for the Lands and realised that his grandfather
“had an account with WASA in his name”. Further, in 2008, Phillip stated that he paid the
outstanding $3,000.00 on the WASA account and continued to pay the bills for the Lands.
He did the same in relation to the grandfather’s T&TEC account for the supply of electricity.
All other acts of factual possession were maintained as pleaded. He stated that he continued
to maintain a presence on the Lands after the death of his parents by clearing the Lands on a
regular basis and harvesting crops like coconut and limes. He specified that from 1975 to
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2000, he and his family placed apiary boxes on the Lands between the months of December
to April and that these boxes are still located on the Lands.
Notwithstanding the consistency in his case, it is noted that none of Phillip’s three other
corroborating witnesses gave any evidence in support of these purported acts of factual
possession over the Lands.
[62] At trial, Mr Kangaloo began by questioning Phillip about his alleged payment of the water
and electricity bills for the property.
Phillip stated that he was not sure if he paid the 2006 bill but “definitely paid in 2007, 2008,
2009, 2010….”49 He then suggested to Phillip that he was lying about paying his electricity
bill and Phillip responded “I don’t agree with you.”
Mr Kangaloo then referred the witness to a T&TEC bill, which was attached as PB3 in
Phillip’s witness statement, and which showed a credit balance of $197.65 as at the bill date
of the 4th October, 2011 and a further credit of $171.89 as at the 27th January, 2012.
Phillip then admitted, after being probed by Counsel, that according to the January, 2012
bill, there were outstanding payments as at December, 2009.50 However when asked about
the other bill with a credit of $197.65, Phillip stated that although there is a credit on that
bill, it does not necessarily mean that he had not been paying the bills. Accordingly, he did
not agree with Mr Kangaloo’s suggestion that he fabricated his story about paying the
electricity bills on the property.51
However, on my examination of the T&TEC bills, they show that there was a credit on the
account and that no payment was due. A proper interpretation of these T&TEC bills meant
that a generous amount was paid on the account so that for every payment period, the specific
amount would be deducted and the Claimant was not required to pay anything for the
payment period. From the line of questioning conducted at trial, Mr Kangaloo had
erroneously interpreted the T&TEC bill and it seems that the Claimant was also unaware as
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to the interpretation of the T&TEC bill. Phillip, in fact, admitted that he did not understand
the bill52.
[63] Counsel then moved on to the WASA bill which was also attached as PB3 and which showed
an outstanding balance of $2,233.34 as at the 18th April, 2011 when the bill was dated.
Counsel asked Phillip how could he say that these bills were paid when there was a balance
owing. Phillip said that as at the time of filing the witness statement the bill was unpaid but
claimed to have paid it since then. However, he admitted that he did not bring any documents
showing that he had since paid these bills.53
Phillip also admitted that he failed to annex any receipts to corroborate his evidence-in-chief
that he paid the WASA bill of $3,000.00 in 2008. When finally Mr Kangaloo suggested that
Phillip was lying about paying the utility bills, Phillip answered unpersuasively as follows:
“Well it doesn’t remove the account from on my name, the account is still there, so I will
have to pay it sometime I will have to pay it, even though it wasn’t paid.”54
Thus, Phillip essentially admitted in his viva voce evidence that the utility bills were not
paid.
Nonetheless, the Court noted that the bill dates shown on the T&TEC and WASA bills were
October 2011 & January 2012 and April 2011 respectively. Those dates were not during the
alleged period of possession, that is, 1965 to 1981. Accordingly these utility bills were not
helpful in supporting the Claimant’s case that he and his family had continuous and exclusive
possession during the period 1965 to 1981 or for any period which spanned at least 16 years
of continuous factual possession.
[64] Counsel then moved on to paragraph 4 of the Statement of Case where Phillip pleaded that
his “grandparents and parents constructed a concrete staircase leading from the property
down to the beach.” However, he pointed out to Phillip that in his witness statement, his

52

Page 16, line 35
Page 18, lines 1 – 15
54
Page 19, line 18
53

Page 29 of 43

evidence was that he and his siblings were also involved in the construction and renovation
of the staircase55.
Phillip agreed that there was a difference between the two documents but stated in response
“it’s not really different really in my view is…”56 Counsel tried to hone in on the fact that
the pleading and his witness statement were in contradiction, however, Phillip maintained
that he did not see it as a contradiction because in his words “this is a family…unit”.57
[65] Counsel then moved on to Phillip’s evidence about the repairing of the fence mentioned at
paragraph 8 of his witness statement. Phillip agreed with Counsel’s suggestion that his
evidence suggested that he alone had repaired the fence.58 Counsel compared the statements
contained at paragraph 8 of the witness statement with paragraph 6 of the pleading, where it
was stated that Phillip and his family attempted to repair the fence. Phillip responded
“interpretation…is family, it’s family”59.
[66] Reference was then made to paragraph 15 of the witness statement where it was stated that
Phillip or his family placed the apiary boxes on the Lands whereas in paragraph 8 of the
pleaded case it says only Phillip placed the boxes. Phillip again sought to explain the
inconsistency away by saying that it was a matter of interpretation: “well again
interpretation, its family and…” Counsel interrupted and put to Phillip that he was seeking
to embellish his story with these inconsistencies but Phillip hesitantly disagreed: “I don’t
agree but…”60
Thereafter, Mr Kangaloo proceeded to put his case to Phillip and at all instances, Phillip
denied and/or maintained his case on the acts of factual possession. In my opinion the
strength of Phillip’s case was weakened by these admitted inconsistencies.

[67] The corroborating witnesses, as stated earlier, did not do much to improve the plausibility of
Phillip’s case. They could not recall much of the occurrences on the Lands from 1965 to
Paras 4 & 5 of Phillip’s witness statement
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1981. Further, Mr Kangaloo did not ask them specifically about whether they observed any
of the acts of factual possession on the Lands claimed by the Claimant. However, when
Counsel put his case to the witnesses, Gleno Phillip disagreed with the suggestion that Phillip
never occupied or maintained the Lands.61
[68] In summary, I did not accept the Claimant’s evidence as it pertained to his payment of the
electricity and water bills. Though it appears that there was no payment due on the electricity
bills, the time period on the bills were not during the alleged period of adverse possession.
Further, the WASA bill showed that a balance was still owing as at April, 2011 and Phillip
did not at all convince me that he ever paid this bill as pleaded. In fact, he admitted that he
did not and stated in response, that his omission to pay did not necessarily mean that he
would not pay in the future. Nevertheless, the WASA bills exhibited were also not during
the alleged period of possession and did not refer to the address as LP 262 Toco Road,
Matura. In fact, the address stated on the WASA bill was in relation to property situate at
“MM 12 ¼ RINCON TOCO MAIN RD SALYBIA MATURA”. Whilst Phillip maintained
that this address referred to the said Lands at LP 262 Toco Road, Matura, no corroborating
of cogent evidence was lead to establish that such address was in fact in reference to the said
Lands. The Court has only Phillip’s assertion on which to rely.
Moreover, in relation to the other acts of factual possession, which occurred during the
period of 1965 to 1981, none of Phillip’s corroborating witnesses, gave evidence on such
acts. Their evidence was limited to the occupation of the Claimant and his family of the
Lands though they could not remember specific dates and times. Their responses, as stated
hereunder, when Counsel for the Defendant put his case to them, are worth noting.
“Q: Mr Butcher and his family have never occupied this property for over forty-seven (47)
years from 1965?
Mr Foster: No I wouldn’t know that either.”62
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“Q: If I were to say, am ask you whether they occupying for forty-seven (47) years and thing,
you wouldn’t know?
Mr Nancoo: No I really wouldn’t say able to give a time and date am but I know they use to
be at that property.”63
Q: … the children, Ulric Butcher, Eleanor Butcher and the children am never occupied the
property after 1973.
Mr Nancoo: No I wouldn’t be able to tell you.”64
[69] The Defendant’s case amounted to a denial of all acts of factual possession over the Lands
claimed by Phillip. In particular, it was (i) denied that the house on the Lands was renovated
by the Claimant and/or his family65; (ii) stated that there is no cesspit or soakaway on the
Lands66; (iii) denied that the Claimant or his family constructed any staircase from the house
to the beach; (iv) denied that the Lands were fenced with wooden teak posts or barbed wire
from 1965 to 197267; (v) stated that it was only in 2013 that the Defendant became aware
that pickets had been erected in the Lands and later enclosed with barbed wire68; (vi) denied
that the Claimant or his family ever harvested any crops on the Lands69; (vii) denied that the
Claimant or his family ever placed apiary boxes on the Lands and averred that the Lands
have never been cultivated for bee-keeping70.
[70] Ken Sambury stated that he never observed, during his time at the Earth Station between
1980 and 2013, any of the Claimant’s family in occupation of the Lands and that the house
which stood on the property was eventually deteriorated by sea blast and remained vacant
and overgrown with bush. Further, he maintained that he never came across any areas used
for agriculture or bee-keeping nor had he ever seen bee-hives on the property.
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He did state, however, that in 2010 he noticed that a portion of the property had been cleared
but he could not say who was responsible for doing so. He also noticed a small structure on
the property which appeared to be a strong room that was being built. It was his evidence
that he did not see any further acts done on the Lands nor did he witness anyone on the Lands
from 2010 to 2012. However, in 2013, he noticed that pickets had been erected around a
certain portion of the Lands and that the Lands had been enclosed with barbed wire.
[71] Laurence, however, as stated earlier, only started visiting the earth station in 1997 and thus,
gave no evidence on the happenings during the period of alleged adverse possession, that is,
1965 to 1981.
[72] Alan, who was at the Earth Station from 1973 to 1981 and 1991 to 2002, stated that he never
saw the Claimant or his family in possession of the Lands. He corroborated the Defendant’s
case that there existed only a dilapidated structure covered in trees and vines that was
unoccupied. Further, from the period of 1973 up to 2006 or 2007, he never encountered any
structure other than the said dilapidated one.71
He maintained that there was no cesspit, soakaway or concrete staircase on the Lands and
confirmed that he never observed the Claimant or his family harvesting any crops or placing
apiary boxes on the said Lands. In fact, his evidence was that the Lands remained in a
“predominantly uncleared state and to date remains mostly uncleared and uncultivated.”72
He supported the Defendant’s pleaded case that during the time that he was stationed at the
Matura Earth Station, there was no access to electricity and water on the Lands as connection
lines had not been established in that area. In or about the year 2006 or 2007, he visited the
Lands and saw a small, incomplete structure on the Lands; the structure appeared to be a
shed or strong room, which was in the process of being constructed. He stated that from that
time (2006/2007) to about 2012, there were no further acts indicative of the Claimant’s
occupation of the Lands. He added that in the year 2012, he witnessed that certain poles had
been placed around the Lands but he did not know who was responsible for such.
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Thus, it was clear to the Court that only Alan and Ken had any knowledge of the land during
the alleged period of adverse possession (1965 to 1981).
[73] At trial, Alan admitted that his visits to the Lands did not involve walking on the Lands.73
Further, he conceded that in relation to his survey of the Lands, he never kept any records of
his observations and therefore, he relied on his memory and his “past history going back and
forth” when preparing his witness statement.74
He confirmed that the dilapidated structure with overgrown vines and trees existed on the
Lands since 1973 but stated that it remained until 2008.75 Although not pointed out by Mr
McQuilkin, this contradicted the Defendant’s pleaded case, which stated that the first
structure on the Lands was demolished in 1996 or 199776.
Counsel then showed Alan some photographs of the Lands in which a structure was depicted.
Alan stated that this structure was a different structure which had only been discovered after
he retired.77 Thus, this seemed to coincide with the Defendant’s pleaded case that it
demolished two structures on the Lands: one in 1996 or 1997 and the other in 2011.
[74] Alan maintained that there was no cesspit or soakaway on the Lands, however, he admitted
that there is a contradiction between his evidence-in-chief, where he stated that there was no
concrete staircase on the Lands, and that of Ken Sambury, who stated that there was a
concrete staircase.78 Alan then tried to clarify this inconsistency by stating that in 1973 there
was no concrete staircase79 however; he then stated that Ken may have observed differently
because Ken was there after he, Alan, had retired.
Mr McQuilkin was not convinced by this response and thus, logically asked “…But wasn’t
your evidence to his lordship a short while ago that when you said that there was no concrete
staircase you are referring to 1973?” thus, suggesting that if there was none in 1973, then
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how is it possible that Ken would observe one after Alan retired, to which Alan replied,
unconvincingly “1973 to 2002”.
In the end, Alan had to admit that he could not say for sure that there was any staircase
because of the fact that he never actually walked onto the Lands. 80 However, despite this
admission, Alan maintained that the evidence in his witness statement was correct and none
of these structures existed on the Lands.81
[75] Alan also sought to maintain the Defendant’s case by his evidence that he never observed
any apiary boxes when he drove by the Lands. However, his evidence was also that the area
was covered in trees and vines and thus, Counsel asked him how he would know for sure
whether there were apiary boxes on the Lands on a drive-by if the area was covered with
trees. Alan’s response was as follows:
“Well it’s an open piece of land and it is a very narrow stretch of land is that one
sees the sea straight from the road and its…there was no obstruction between the
road and the sea.”
He then qualified that statement and said there was no obstruction except for the ruins.82
Mr McQuilkin then moved on to cross-examine Alan on the water connection to the Lands.
Counsel asked Alan whether he knew that there was no water connection on the Lands to
which he responded “No!” Mr McQuilkin sought to clarify this response and asked:
“Q: So you cannot say, because you didn’t walk on that parcel of land, that there was no
water connection on this parcel, not so?
A: That is correct.”83
Toward the end of his cross-examination, Counsel proceeded to put his case to Alan and
many of the responses confirmed this Court’s impression that the witness was unsure of
much of the facts on this issue.
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In particular he stated in response to Mr McQuilkin that (i) he could not say whether the
Claimant or his family erected a fence on the Lands between 1965 and 197284; (ii) he could
not say whether there was golf grass planted on the Lands85; (iii) he could not say whether
the Claimant or his family spent weekends on the Lands; and (iv) he could not say whether
the Claimant or his family placed apiary boxes on the Lands86.

[76] Both Ken Sambury and Laurence Bernard stated in their evidence-in-chief that they were
only present at the earth station from 1979 and 1997 respectively. Thus, I did not expect
that their cross-examination would reveal much evidence as it pertained to the Lands during
the material years of 1965 and 1981 when the Claimant pleaded that his 16 years of
continuous and undisturbed possession occurred.
[77] Nevertheless, Ken gave evidence that (i) he observed the staircase on his visits to the Lands
and that the structure on the Lands looked old and broken down in 198087; (ii) that while
at the Earth Station, he had no idea what occurred on the Property during the day before
lunch time88 and (iii) he was not a watchman for the Land and therefore did not overlook
the Lands 24 hours per day89.

Mr McQuilkin similarly put his case to Ken and his responses highlighted the same
ignorance about the Lands as Alan. He stated: (i) that he could not say whether the
Claimant’s grandparents were in possession of the Lands since 1965 because he was not
there in 1965 with them90; (ii) that he disagreed that the Claimant’s parents, the Claimant
and his siblings continued in occupation to present on the Lands; (iii) that he agreed that
the concrete staircase was built by the Claimant’s grandparents in 1965 because he “heard
they was there before”91; (iv) that he could not say whether the Claimant’s grandparents
erected a fence around the Lands between 1965 and 1972 because he started to work in
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1980 and knows nothing about the fence92; (v) that he could not say whether there was golf
grass planted on the Lands93; and (vi) he disagreed that the Claimant placed apiary boxes
on the Lands because he never saw any94.

[78] Due to the fact that Laurence Bernard only had knowledge of the Lands from 1997, it was
not necessary to highlight his viva voce evidence on this matter. In fact, this point was
made clear at the onset of Mr McQuilkin’s cross-examination:
“Q:

Now you cannot say, since your evidence to his lordship is that you first started

visiting the earth station in 1997, you cannot say anything to his lordship about what would
have happened on that particular parcel before 1997?
“A:

No.”95

[79] In the circumstances, as indicated above, only the evidence of Alan Sankarsingh and Ken
Sambury had any relevance to the issue at hand because only these two witnesses had some
presence on the Lands during the period in which adverse possession was claimed, that is,
1965 to 1981.
Alan’s evidence would have been the most relevant considering that his evidence was that
he had knowledge of the Lands from 1973 to 1981 and 1991 to 2003. However, as revealed
under cross-examination, Alan admitted that he never actually walked on the Lands to
make observations, never recorded any of his observations from his ‘drive-bys’ and thus,
gave his evidence solely from memory. This would likely explain his inability to remember
or say with any certainty whether any of the pleaded acts of factual possession did, in fact,
occur.
Ken suffered from a similar fate in his viva voce evidence yet admitted that the staircase
did exist in 1980.
[80] On the other hand, the Court noted that the Claimant had not provided any other evidence
whether documentary or from any of his three corroborating witnesses to support his pleaded
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acts of factual possession during the alleged period of possession, that is, 1965 to 1981. The
only evidence of the pleaded acts of factual possession during the alleged period of
possession came only from the Claimant. These acts were only pleaded and stated in
evidence; in my opinion, the Claimant did not go further to prove that these acts of factual
possession did actually occur during the period 1965 to 1981.
Counsel for the Defendant has asked the Court to draw adverse inferences against the
Claimant for his failure to call any of his siblings as witnesses in support of his claim.
[81] Brooke LJ in Wisniewski v Central Manchester Health Authority96 set out the basic
principles on drawing adverse inferences against a party. His reasoning was adopted by
Justice Rajnauth-Lee (as she then was) in Sieunarine v Doc’s Engineering Works (1992)
Ltd (supra). The principles are as follows:
“(1) In certain circumstances a court may be entitled to draw adverse inferences

from the absence or silence of a witness who might be expected to have material
evidence to give on an issue in an action.
(2) If a court is willing to draw such inferences, they may go to strengthen the
evidence adduced on that issue by the other party or to weaken the evidence, if any,
adduced by the party who might reasonably have been expected to call the witness.
(3) There must, however, have been some evidence, however weak, adduced by the
former on the matter in question before the court is entitled to draw the desired
inference; in other words, there must be a case to answer on that issue.
(4) If the reason for the witnesses’ absence or silence satisfies the court, then no
such adverse inference may be drawn. If, on the other hand, there is such credible
explanation given, even if it is not wholly satisfactory, the potentially detrimental
effect of his/her absence or silence may be reduced or nullified.”
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[82] The burden of proof is on the Claimant to prove his case for adverse possession. He has
specifically pleaded that:
i. In or around 1965, the Claimant’s grandparents with the assistance of the
Claimant, his siblings and his grandfather’s workers renovated the house located
on the Lands;
ii. The renovation works included a cesspit and a soakaway;
iii. The Claimant’s grandparents and parents constructed a concrete staircase leading
from the property down to the beach. The concrete staircase contained carvings
made by the Claimant and his siblings in or around 1965;
iv. Between 1965 and 1972, the Claimant, his grandparents and siblings erected a
barbed wire fence on the Toco Main Road side of the Lands extending
approximately 600 feet. The fence initially consisted of wooden teak posts with
three horizontal rows of barbed wire and the construction of the fence formed part
of the chores of him and his siblings;
v. From 1965 to present, the Claimant and his family have maintained all of the
Lands by clearing the land, planting golf-grass, and maintaining the property;
vi. He has placed apiary boxes on the Lands from time to time between the months
of December to April for the production of honey sold under the brand name
“Crown Honey”; and
vii. The Claimant and his family have continued in occupation of the Lands and have
paid water rates and electricity rates for the Lands97.
The Claimant pleaded that he, his parents and siblings have continued in uninterrupted
possession to date for the past 47 years and have always treated and dealt with and continue
to deal with the Lands as their own98.
[83] In a case where a person must establish 16 years of adverse possession of the subject
premises, an adverse inference may be drawn by the failure to call a witness or witnesses
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who would be capable of supporting his case given that the burden rests on him. The burden
of proof is on the Claimant in this case to establish acts constituting factual possession, as
pleaded, over the Lands during the alleged period of possession. The Claimant called three
witnesses in support of his case all of whom were not helpful in assisting the Court on the
acts of possession over the Lands.
[84] From the totality and tenor of the evidence, the facts which remain dominant in the mind of
the Court but which are in contention are: (a) that the structure on the Lands was dilapidated
and uninhabitable; (b) the staircase from the house leading to the beach (as seen from the
photograph exhibited as “PB5” to the supplemental affidavit of the Claimant filed 24th June
2013) was in a state of disrepair and on the verge of collapse; (c) the barbed wire fence was
broken down and seemed virtually non-existent; and (d) the Lands were over-grown with
trees and bush, “uncleared and uncultivated”. These facts together give the impression that
there had been a lack of activity on the Lands for a substantial amount of time and it becomes
difficult to comprehend how persons could either spend time or reside thereon as alleged by
the Claimant. In these circumstances it becomes more onerous on the Claimant in his claim
for adverse possession to proffer cogent and compelling supporting evidence of his
assertions as pleaded.
[85] The Court noted that the Claimant did not call any members of his family, in particular, any
of his siblings, in support of his claim for adverse possession. During cross-examination by
Mr Kangaloo, Phillip testified that all of his siblings were alive and that they had grown up
with him on the Lands99.
In response to Mr Kangaloo’s question: “And you must have indicated to them that you were
making this claim for the land?” Phillip’s response was, “Well I didn’t have to indicate to
them they they know that I am the one responsible for taking care of the land.”100
In view of that, it is my opinion that the Claimant had not proffered any justifiable or
reasonable explanation for his failure to call any of his siblings as witness in support of his
claim for adverse possession. He simply stated that he did not need to tell them about the
claim since they knew that he was responsible for taking care of the Lands; this is
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unsatisfactory. From his response, it can be inferred that the acts of possession as pleaded by
the Claimant would have been within their knowledge. These persons’ testimonies about
the occupation of the Lands during the alleged period of possession, that is, 1965 to 1981
and beyond were crucial to the determination of the claim. Whilst it is true that Phillip’s
siblings would not have been considered “independent witnesses” the truth has a way of
shining through even in the face of the most severe, testing and skilful scrutiny under crossexamination. It is for the Court, taking all the circumstances into account, to give such weight
to the evidence as the Court deems appropriate. In the absence of a reasonable explanation
for the Claimant not calling any of his siblings as his witness, I am inclined to and do draw
the inference that their evidence may not have been in support of the Claimant’s case.

[86] In light of the state of the evidence of the Claimant, I find that the Claimant did not discharge
the burden of proof placed upon him. I was not satisfied on a balance of probabilities that
the Claimant had proven the acts of factual possession for the required statutory period as
pleaded.
[87] Having failed to satisfy the first limb of the test as set out in Pye (supra), at this juncture,
the Claimant’s entire claim must fail. It also negates the need for the Court to enquire into
the second limb of the test, that is, whether the Claimant and/or his family possessed the
requisite animus possidendi over the said Lands.
[88] This finding also entitles the Court to grant judgment to the Defendant on its Counterclaim
on the basis that by virtue of Certificate of Title dated the 7th October, 1970, the Defendant,
TSTT, became the registered owners of the Lands and is thus entitled to possession. As stated
by Slade J in Powell v McFarlane: “(1) In the absence of evidence to the contrary, the
owner of land with the paper title is deemed to be in possession of the land, as being the
person with the prima facie right to possession. The law will thus, without reluctance,
ascribe possession either to the paper owner or to persons who can establish a title as
claiming through the paper owner.

V.

Costs
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[89] The Defendant, having won on both the Claim and Counterclaim, is clearly regarded as the
successful party and is therefore entitled to its costs pursuant to Part 66.6(1) of the Civil
Proceedings Rules 1998 (the CPR).
Both the Claim and Counterclaim are non-monetary claims and therefore each will be
deemed a claim for $50,000.00 in accordance with Part 67.5(2)(c) of the CPR.
Quantification of costs in this matter is on the basis of the prescribed scale, which in
accordance with Part 67, Appendix B of the CPR, costs will be quantified in the sum of
$14,000.00 for both the Claim and the Counterclaim, totalling $28,000.00.
VI.

Disposition

[90] Accordingly, in light of the foregoing analyses and findings, the order of the Court is
as follows:
ORDER:
1. That the Claimant’s Amended Fixed Date Claim issued on the 24th June, 2013
be and is hereby dismissed.
2. That Defendant’s Counterclaim filed on the 5th February, 2014 be and is
hereby granted in the following terms:
A declaration that the Defendant is the registered proprietor and entitled
to possession of All and Singular THAT piece or parcel of land
comprising 9,153.3 square metres of Land at LP 262 Toco Road, Matura
of Thirty Acres and Fifteen Perches be the same more or less delineated
and coloured pink in the plan registered in Volume 1964 Folio 503 being
the remaining portion of the lands described in the Crown Grant in
Volume 147 Folio 73 and bounded on the North by the Toco Matura
Road 100 links wide, on the South by the sea, on the West by a point
where the Toco Matura Road, a ravine and the waterfront meet, or
howsoever the same may be abutted, bounded or otherwise described
standing in the name of the Trinidad and Tobago External
Telecommunications Company Limited and on the East by Lot No. 4
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comprising 20,945 square feet held by Certificate of Title registered in
Volume 1828 Folio 161.
3. That the Registrar General be and is hereby directed to cancel the caveat
lodged by the Claimant on the 28th July 2011 and registered in Volume 1964
Folio 511 in respect of the parcel of land thirdly described in Certificate of
Title dated 7th day of October, 1970 comprising THIRTY ACRES AND
FIFTEEN PERCHES be the same more or less delineated and coloured pink
in the Plan registered in Volume 1964 Folio 503, being portion of the lands
described in the Crown Grant in Volume 147 Folio 73, and bounded on the
North by the Toco Matura Road 100 links wide and by a reserve 45 links wide,
on the South by Crown Lands, by a reserve 45 links wide and by a portion of
the said Lands already transferred, on the East by a reserve 45 links wide, and
on the West by the Toco Matura Road 100 links wide, by lands of R Munez,
by lands of the Crown and intersected by the ravine with a reserve 45 links
wide along each bank.
4. The Claimant shall pay to the Defendant its costs of both the Amended Fixed
Date Claim and Counterclaim to be quantified in accordance with the
prescribed scale of costs.
5. On the basis that both the Amended Claim and the Counterclaim are deemed
claims valued at $50,000.00, prescribed costs are quantified for each in the sum
of $14,000.00 making a total of $28,000.00.
6. The Claimant shall also pay to the Defendant costs relating to the Evidential
Objections (reserved by Order dated 26th March 2015) to be assessed by the
Registrar of the Supreme Court, in default of agreement.

___________________
Robin N. Mohammed
Judge
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