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Decision on preliminary point 

 

1. Before the commencement of the trial of the instant claim, a preliminary point was raised 

by Counsel for the First Defendant as to whether the First Defendant is the proper party 

on the issue relating to the extinguishment of the State’s title to land, the main relief 

sought in the statement of case. 

  

2. The Claimant claims that he has been in open, continuous and undisturbed occupation of 

the land for a period sufficient to satisfy the requirement of the Crown Suits Limitation 

Ordinance Chap 5 No. 2 so as to extinguish the title of the First and Second Defendants. 

The Claimant claims that he has done this by the cultivation of the entire parcel with 

several crops and the building of a three bedroom home in which he and his family 

resides. He sets out his possessory title as follows: 

 

i. The farm which he occupies is part of a larger parcel of land comprising of 

Seventy Three Acres, Two Roods and Thirty Two Perches which was 

initially assigned by the Governor, His Excellency John Wister Shaw. This 

parcel was then assigned to Edward Barton Smith for a period of twenty 

five years from 1949. The document evidencing this assignment is 

recorded and registered as No. 1923 of 1950. This permission to enter 

upon the land referred to in the assignment expired on the 30
th
 April 1974, 

the State never resumed occupation and Mr. Smith continued to cultivate 

pineapples on the entire parcel of land until his death. 

ii. Mf. Khemraj Kannick then went into occupation of approximately two-

thirds of the entire parcel of land previously assigned to Mr. Smith in or 

about 1979.  

iii. The Claimant was then put into occupation in or about 1986 of a portion 

of the lands occupied by Mr. Kannick. The plot comprised of 



Page 3 of 12 

 

approximately 25 acres of land, upon which he, like his predecessor 

continued to cultivate various crops. 

iv. Upon being put into occupation by Mr. Kannick the Claimant constructed 

a wooden structure which was used as a resting spot for him and his 

employees and as a storage shed.  

v. After his marriage in 1996, he constructed a three bedroom home for his 

family on the land. His three children ages 14, 11 and 8 were born while 

his family lived in that house.  

 

3. The Claimant therefore claimed, inter alia, a declaration that the title of the Defendants is 

extinguished by virtue of the Crown Suits Limitation Ordinance. Liability in tort for 

trespass was admitted by the Second Defendant and judgment entered accordingly. From 

the pleadings, there appears to be no claim that the subject land is vested in the Second 

Defendant. Therefore the substance of this point in limine therefore lies against the First 

Defendant. 

Submissions 

4. The First Defendant’s main contention was that the person who can sue and be sued in 

relation to State lands is the Commissioner of State Lands (hereinafter referred to as ‘the 

Commissioner’). It was submitted that the Commissioner’s functions emanate directly 

from the President whom, by virtue of the State Lands Act Chap 57:01, all rights of 

ownership in State lands are exercisable. Counsel for the First Defendant contended that 

the functions, powers and responsibilities of the Commissioner are clearly defined under 

the State Lands Act. 

 

5. Further, Counsel noted that under Section 2(2) of the State Liability and Proceedings Act 

Chap 8:02: 
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“servant”, in relation to the State, includes an officer who is a member of the 

public service and any servant of the State, and accordingly (but without prejudice 

to the generality of the foregoing) includes— 

(a) a Minister of the State; 

(b) a member of the armed forces of the State; 

(c) a member of the Trinidad and Tobago Police Service, 

 

but does not include— 

(d) the President; 

e) any Judge, Magistrate, Justice of the Peace or other judicial officer; 

(f) any officer, employee or servant of a statutory corporation; 

 

6. Thus, it was submitted that the Commissioner is the functionary of the President, the 

latter by virtue of the State Liability and Proceedings Act not being a servant of the State.  

As such, commencing suit against the Attorney General in this action for the relief sought 

in respect of State land is, according to the First Defendant equivalent to that of making 

the President a servant of the State contrary to the definition of “servant” under section 

2(2) of the State Liability and Proceedings Act.  

7. It was therefore submitted that the proper Defendant is the Commissioner of State Lands 

since there is no agency between the Attorney General and the Commissioner. Further, 

Counsel placed reliance on the case of Attorney General Ceylon v. A. D Silva (1953) 

A.C. 461 for the proposition that “a public officer has not by reason of the fact that he is 

in the service of the Crown the right to act for and on behalf of the crown in all matters 

which concern the Crown. The right to act for the Crown in any particular matter must be 

established by Statute or otherwise” 
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8. Counsel argued that in this case the right to act for the State in matters concerning State 

land is established in the State Lands Act, and such right is vested in the Commissioner. 

It was further submitted that if Parliament had intended the State Liability and 

Proceedings Act to have effect for the purpose of proceedings under the State Lands Act, 

it would have expressly provided for such under the State Lands Act. 

 

Discussion 

9. The point turns adequately on the court’s interpretation of the State Lands Act. In this 

regard an examination of the ambit of the Commissioner’s powers under the State Lands 

Act will essentially determine whether the Commissioner ought to have been sued and 

therefore whether the Attorney General is properly before the court. 

 

10. The object of all interpretation of a written instrument is to discover the intention of its 

author as expressed in the instrument: see Bennion on Statutory Interpretation 5
th

 

Edition at page 864. Therefore the object in construing an enactment is to ascertain the 

intention of the legislature as expressed in the enactment, considering it as a whole and 

in its context: Halsbury's Laws of England. VOLUME 96 (2012) 5
th

 Edition. 

 

11. In R v Secretary of State for the Environment, Transport and the Regions, Ex-parte 

Spath Holme Ltd (2001) 2 AC 349 at 396 F – 397-B Lord Nicholls of Birkenhead 

explained:  

“Statutory interpretation is an exercise which requires the court to identify the 

meaning borne by the words in question in the particular context. The task of the 

court is often said to be to ascertain the intention of Parliament expressed in the 

language under consideration. This is correct and may be helpful, so long as it is 

remembered that the "intention of Parliament" is an objective concept, not subjective.  
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The phrase is a shorthand reference to the intention which the court reasonably 

imputes to Parliament in respect of the language used. It is not the subjective 

intention of the minister or other persons who promoted the legislation. Nor is it the 

subjective intention of the draftsman, or of individual members or even of a majority 

of individual members of either House. These individuals will often have widely 

varying intentions. Their understanding of the legislation and the words used may be 

impressively complete or woefully inadequate. Thus, when courts say that such-and-

such a meaning "cannot be what Parliament intended", they are saying only that the 

words under consideration cannot reasonably be taken as used by Parliament with 

that meaning. As Lord Reid said in Black-Clawson International Ltd v Papierwerke 

Waldhof-Aschaffenburg AG [1975] AC 591, 613: "We often say that we are looking 

for the intention of Parliament, but that is not quite accurate. We are seeking the 

meaning of the words which Parliament used." 

In identifying the meaning of the words used, the courts employ accepted principles of 

interpretation as useful guides. For instance, an appropriate starting point is that 

language is to be taken to bear its ordinary meaning in the general context of the 

statute.” 

 

12.  The starting point is always to construe the instrument according to its literal import 

unless there is something in the subject or context which shows that that cannot be the 

meaning of the words: see Lowther v Hentinck (1874) L.R. 19 Eq. 166. The literal 

meaning of an enactment in relation to particular facts is determined by taking the 

grammatical meaning of the enactment in isolation, that is the meaning it bears in relation 

to those facts when, as a piece of English prose, it is construed, without reference to any 

other text, according to the rules and usages of grammar, syntax and punctuation, 

including the accepted linguistic canons of construction. It may then be that the 

grammatical meaning may be clear or ambiguous or obscure.  

 

http://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.860736750638541&service=citation&langcountry=GB&backKey=20_T20372165690&linkInfo=F%23GB%23AC%23sel1%251975%25page%25591%25year%251975%25&ersKey=23_T20372165685


Page 7 of 12 

 

13. Section 4 of the State Lands Act provides: 

(1) All rights of ownership vested in the State in respect of State Lands may be 

exercised by the President on behalf of the State 

(2) The President may by Order empower the Commissioner of State Lands or 

any Deputy Commissioner of State Lands to exercise any of the rights 

exercisable by him under subsection (1). 

 

14. In its plainest form, the section shows that the ownership of state land vests in the State 

but that the right of ownership is exercisable by the President on behalf of the state. 

Further that the President may delegate the exercise of the right of ownership to the 

Commissioner.  

 

15. By section 5 of the State Lands Act, the Commissioner’s powers are limited to that given 

by statute, order or regulation or directive of the President, it provides: 

 

‘5. There shall be in the public service a Commissioner of State Lands who shall 

have the functions vested in him by this or any other Act or by any Order made 

under section 4(2) and who shall perform his functions in accordance with this 

Act, any Regulations made under section 4(3) and any directions addressed to 

him by the President.’ 

 

16. Among the functions of the Commissioner are (1) the management of state lands and 

prevention of squatting, (2) care and letting and the collection of the rents of all lands 

vested in the State, (3) prohibition or permission in respect of the use of any road, (4) the 

execution of deeds and instruments with respect to mining licenses and other leases, the 

surrendering or grant of rights over the foreshore or lands under territorial waters or for 

the reclamation of lands from the sea. Of note however, is that the State Lands Act does 
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not provide as a function the ability to commence proceedings. This may well be because 

the Commissioner’s functions under the Act appear to be those which touch and concern 

the management of state lands. But the enforcement of rights of ownership is an entirely 

different matter. In this regard the legislation appears to this court to be clear and leaves 

no room for ambiguity. The Commissioner’s functions are limited to that which is given 

by statute, order or regulation or directive of the President. No powers of enforcement of 

ownership are provided for save for the ability to swear on information relating to the 

criminal element of squatting, which are proceedings begun at the Magistrate’s Court. 

The power of the Commissioner lies in the management of state lands; however the 

ownership thereof vests in the state. This position lies in stark contrast to and can be 

distinguished from other matters which sometimes come before these courts in respect of 

challenge by way of judicial review of decisions made by the Commissioner of State 

Lands in the performance of his management functions. This claim is not the same. The 

effect of a successful outcome for the Claimant in the instant claim would be to directly 

impact the rights of ownership of the state in the parcel of land.  

 

17. The court therefore does not agree with the submission on behalf of the First Defendant 

that suit of the Attorney General in this action for the relief sought in respect of State land 

is equivalent to that of making the President a servant of the State contrary to the 

definition of “servant” under section 2(2) of the State Liability and Proceedings Act. To 

the contrary, since the State Lands Act does not provide for powers of enforcement of 

ownership, and since the ownership of state land vests in the state, it must be that 

enforcement of that ownership right be taken by and against the State in the person of the 

Attorney General. In that context the issue of agency simply does not arise.   

 

18. Further, the court does not agree with the submission of Counsel for the First Defendant 

that if Parliament had intended the State Liability and Proceedings Act to have effect for 

the purpose of proceedings under the State Lands Act, it would have expressly provided 

for such under the State Lands Act. There is no need for such express provision having 



Page 9 of 12 

 

regard to position articulated above in relation to the powers and functions of the 

Commissioner of State Lands. The court is however of the view that if parliament had 

intended the Commissioner to have civil powers of enforcement of ownership over State 

lands, it would have been specifically provided for in the State Lands Act in similar 

manner to the section 20 provision in respect of summary proceedings at the Magistrate’s 

Court. The Commissioner only acts where statute permits it or the President directs by 

way of order. In those circumstances it would be legally improper to commence a claim 

of this nature against the Commissioner of State Lands without such jurisdiction being 

vested in the Commissioner.  

 

19. Even if this court is wrong in its finding that the Commissioner does not have civil 

powers of enforcement save and except in the case of section 20, this does not mean that 

claims of this nature cannot be brought against the Attorney General. By way of recent 

example, in the case of Gayadeen and another (Appellants) v The Attorney General of 

Trinidad and Tobago (Respondent), [2014] UKPC 16, an appeal to Their Lordships of 

the Privy Council from the Court of Appeal of the Republic of Trinidad and Tobago  the 

question raised was whether land, which the Government acquired in 1945 for the 

purpose of the Churchill-Roosevelt Highway but which had not been developed as a road 

since then, was dedicated as a public highway in either 1945 or 1950. The appellants 

were occupiers of premises within the bounds of the acquired land. They claimed to have 

acquired title to those premises by adverse possession against the State since 1953. The 

State claimed that all the land acquired in 1945 was dedicated as a public highway and 

that the appellants did not acquire possessory rights which could override the rights of 

highway. 

 

20. In addition to the determination of the issue relating to the dedication of part of the lands 

as a highway, Their Lordships held for the Appellants in finding that they were entitled to 

title to the subject lands by way of adverse possession against the State. While the 

preliminary point taken in this case appears not to have been there taken, the effect of the 
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judgment in that case speaks volumes in relation to the present point. There, no objection 

was taken to suit against the Attorney General in relation to the claim for adverse 

possession brought by the appellants in relation to lands which they claimed to have 

occupied for over 30 years. Not only was the claim instituted against the Attorney 

General in that case but the appellants succeeded in obtaining an order in terms sought 

against the Attorney General from Their Lordships of the Privy Council. The Claimant in 

this case has not sought an order for possession against the state but has sought a 

declaration that the title of the state has been extinguished. In substance the effect on the 

exercise of the rights of ownership vested in the state, namely possession and occupation 

remains the same whether the Claimant has claimed possession or a declaration that title 

has been extinguished. In that respect this case is not distinguishable from the Guyadeen 

case. There is thus no reason in law or principle for this court to depart from that which 

has passed muster at the Privy Council in respect of which the court is bound in any 

event. Indeed it would appear to the court that had the Commissioner of State Lands been 

named as a Defendant in the Guyadeen case the point may well have been successfully 

argued that the Commissioner was not a proper party to the claim. 

 

21. In the court’s view therefore, the First Defendant is a proper party to proceedings in 

relation to questions of title to State land as the ownership thereof vests in the State. 

 

22. The First Defendant also raised the issues of whether a declaration that the title of the 

State has been extinguished is a lawful remedy having regard to the time honoured legal 

principle that the State is and remains the ultimate owner of land and whether the court 

can make an order for the recovery of land against the state. In so doing, the First 

Defendant has acknowledged that these submissions traverse outside the remit of the 

preliminary point. The court is of the view that that argument ought properly to be dealt 

with upon closing submissions as a determination of those issues at this stage is not likely 

to bring a determination of the claim either way having regard to the wide powers of the 

court in the granting of suitable remedies other than those sought in the pleadings in order  
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to meet the justice of the case. The parties are therefore free to make submissions thereon 

at the appropriate stage.  

 

 

COSTS 

23. In relation to the issue of costs on the preliminary point, it is to be noted that by order 

made on the 6
th

 May 2014, that is, the date originally set for the beginning of the trial 

upon indication by Attorney at law for the First Defendant that he wishes to make the 

preliminary submission, this court made an order for the filing of written submissions. In 

that regard, the Claimant was ordered to file and serve submissions in opposition to the 

submissions of the First Defendant by the 13
th
 June 2014. Those submissions never came. 

Further, by email received by the Judicial Support Officer at 1:45 pm on the 17
th

 

September 2014, the day before (yesterday), a secretary to Attorney for the Claimant 

wrote to the JSO seeking an extension of time to file submissions to yesterday evening. 

To say that such a method of applying for an extension (if it can so be called) is 

inappropriate is to put it mildly, particularly since no reason for non compliance was 

given therein. The court notes that it gave the date of delivery of its decision on the very 

day that the order for submissions was made in May 2014 (which this court usually does) 

so that the Claimant had more than adequate notice. To send a letter under the hand of a 

secretary in such a matter with such contents in the last few hours prior to the date of 

delivery is disrespectful to the court to say the least. This is the exact behavior that the 

CPR was meant to correct. Should the court accede to the request at this last minute, the 

object of the CPR would be thwarted in that the court schedule and management of cases 

would be lawyer driven in this case. This court simply will not allow that which ought 

not to be tolerated. No assistance was therefore provided to the court by the Claimant on 

the preliminary point and no explanation for non compliance has been provided. 

Therefore although the effect of the ruling of this court on the preliminary point is that 

the claim shall proceed to trial as it now stands, (a result favourable to the Claimant),  the 
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Claimant shall not be allowed his costs on the preliminary point he having failed to 

comply with the court’s order of the 6
th
 May 2014. 

 

 

Dated this 18
th

 day of September, 2014. 

 

Ricky Rahim 

Judge 

 

 


