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Introduction 

1. By this action, the claimant seeks compensation for libel in respect of words 

published or caused to be published by the Defendant in a paid advertisement 

in an issue of the Sunday Express dated 10 January, 2016 (hereinafter referred 

to as “the publication”).  

2. The claimant alleged that by reason of the publication of the said words, he 

has been brought into public scandal, odium and contempt and has been 

gravely damaged in terms of his character and reputation and has also suffered 

considerable distress and embarrassment. 

3. After having gone through all of the evidence and submissions, the court is of 

the respectful view that the claim should be dismissed as the defence put 

forward of qualified privilege ought to succeed. Having delivered the oral 

decision to the parties, a written judgment was then promised to the parties 

and it is as follows. 

The Case on the Pleadings 

4. The claimant is a Professional Fellow of the Royal Institution of Chartered 

Surveyors (RICS) and the Managing Director of Raymond and Pierre Limited, 

which is regarded as one of the country’s leading real estate valuation firms.  

In addition to this, the claimant has contributed to the print and broadcast 

media in the country and the Caribbean on issues of public importance, real 

estate, property development, land-use planning, property taxation, property 

financing and the 2009 bailout of the CL Financial group. Additionally, the 

claimant is a past president of the Institute of Surveyors of Trinidad and Tobago 

(2009-2010) and an immediate past-President of the Defendant having served 

from December, 2010 – November, 2015. 

5. The defendant, the Joint Consultative Council for the Construction Industry 

(JCC), is an association which comprises of five member professional 
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organisations having among its objectives, the promotion of professionalism, 

responsible construction industry growth, and transparency in tendering 

procedures and fair business practices in public procurement.  

6. By paid advertisement in the issue of the Sunday Express published on 10 

January, 2016, the defendant published or caused to be published the 

following words:  

“    JCC 

JOINT CONSULTATIVE COUNCIL FOR THE CONSTRUCTION INDUSTRY 

A letter under the hand of Mr. Afra Raymond, the then President of the 

Joint Consultative Council for the Construction Industry (JCC), to the 

Editor appeared in the Sunday Express Newspaper on 27th September, 

2015 under the heading “Dismantling the Code of Silence” 

The said letter, by its contents, suggested that Mr. Noel Garcia, the 

former general Manager of the Housing Development Corporation 

(HDC) and the current chairman of the Board of Directors of the Urban 

Development Corporation of Trinidad and Tobago (UDeCoTT), a state 

enterprise, was unwilling to testify at the Commission of Enquiry into 

the failure of certain buildings(s) in the Las Alturas housing project 

undertaken by the HDC. 

The JCC wishes to state categorically, for the record, that the said letter, 

although written by its former President, was published without the 

knowledge and approval of the JCC’s Executive Council. 

Mr. Garcia has since responded to the said letter and the JCC recognizes 

that there was no foundation to the suggestion contained in the said 

letter and the JCC regrets that such a suggestion was ever made. The 

JCC is happy to take this opportunity of correcting the error and of 

expressing to Mr. Garcia the JCC’s regret for any distress or 

embarrassment caused to him by the publication of the said letter.” 

7. The claimant, in its pleadings, sought to define what the words of the 

advertisement meant in their natural and ordinary meaning and/or inferential 

meaning: 
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7.1. the claimant had written a letter without any foundation; 

7.2. the claimant had written a letter the contents of which were not true 

and/or that the claimant was reckless as to whether the contents were 

true or not; 

7.3. the JCC’s Executive Council was required to approve of the said letter 

and had not; 

7.4. the claimant had acted unprofessionally and/or unethically; 

7.5. the claimant had caused distress and embarrassment to and/or 

defamed Noel Garcia, former general manager of the HDC and the 

Chairman at the time of the UDeCoTT; 

7.6. the claimant had acted unprofessionally or unethically or recklessly and 

negligently. 

8. The claimant alleged that the imputations contained in the advertisement 

were factually and substantially inaccurate and as a whole, were highly 

defamatory of the claimant. Further, that the JCC and the members of the 

Executive Council thereof, were aware that the letter written by the claimant 

did not make any unfounded suggestion nor did he suggest that Noel Garcia 

was unwilling to testify at the Commission of Inquiry.  

9. The letter written by the claimant which is referred to in the Notice was 

published on 27 September 2015 and reads as follows: 

“Dismantling the Code of Silence 

 

Noel Garcia served as general manager of the Housing Development 

Corporation during the period in which critical decisions were made on 

the Las Alturas housing project. That project, in which two apartments 

buildings failed, is now the subject of a commission of enquiry. There 

have been several reports in the press that Mr. Garcia was unwilling to 

testify to that Enquiry. We have been unable to locate any published 

responses from Mr. Garcia to those reports. 



Page 6 of 27 

 

Noel Garcia has now been appointed chairman of the UDeCOTT board. 

The JCC’s position is that the penalties for the failure or refusal to 

appear as a witness to a commission of enquiry must be increased 

sharply so as to discourage this deplorable behaviour. The present fine 

for non-attendance is only $2,000, which is why so many persons can 

show open disdain for a request to testify at a commission of enquiry. 

The prospect of the chairman of a State enterprise declining to testify 

at a commission of enquiry is unacceptable and of course any 

continuing ambiguity can only feed suspicion. 

The Las Alturas enquiry resumes its evidence hearings on Monday and 

it would be a refreshing change from the ‘bad old days’ if Mr Garcia, or 

his attorneys were to promptly confirm his willingness to appear as a 

witness. 

 

Afra Raymon 

President JCC” 

10. The claimant alleged that this letter was circulated and discussed by the 

Executive Members shortly after it was written (and before the publication of 

the said advertisement). Further, that after the publication of this letter, the 

JCC held a meeting on 1 October, 2015 at which it agreed that the JCC would 

prepare a further letter for publication in order to meet what the JCC saw as 

its obligations to the public and to Mr. Noel Garcia. 

11. The claimant further alleged that prior to the date of his written letter, that 

there had been several reports circulating in the media which reported that 

Mr. Garcia was unwilling to testify at the Commission of Inquiry into the 

construction of public housing buildings which had failed. Two of these articles 

were headlined, “Noel Garcia not willing to testify” and “HDC lawyers lost all 

contact with Garcia”. 

12. The claimant relied on the aforementioned particulars of knowledge as well as 

the following: 
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12.1. The defendant knew or ought to have known that because of his status 

as a commentator on matter of transparency and good governance, its 

statement would cause substantial injury to the claimant. 

12.2. The defendant knew or ought to have reasonably known that before 

publishing the said words that Noel Garcia had not sought an apology 

from either the defendant or the claimant personally, but certain 

members of the executive council falsely claimed that Noel Garcia did 

want such an apology as a ruse to justify publication of the offending 

advertisement. 

12.3. Members of the Executive Council sought and obtained a legal opinion 

on the basis that the letter written by the claimant was inaccurate – 

this was a false premise. 

13. In addition, the claimant claimed the following reliefs in its pleadings: 

13.1. Damages for libel including aggravated and/or exemplary damages in 

respect of words published or caused to be published by the defendant 

in a paid advertisement in the issue of the Sunday Express dated 10 

January, 2016; 

13.2. Interest on the sums awarded pursuant to the inherent jurisdiction of 

the Court and/or section 25A of the Supreme Court of Judicature Act; 

13.3. Publication in the Sunday Express of a full and complete retraction and 

apology, in terms to be approved by the claimant, in a position similar 

to and bearing the same prominence as the original words complained 

of; 

13.4. An injunction restraining the defendant, its member groups, its 

servants or agents or otherwise, from further publishing or causing to 

be published the said or similar words defamatory of the claimant; 

13.5. Costs; 
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13.6. Such further and/or other reliefs as the nature of the case may require. 

The claimant’s submissions  

Whether the notice was considered to be defamatory? 

14. With regards to whether the imputations in the Notice published by the 

defendant are defamatory, the claimant sought to rely on Gatley on Libel and 

Slander1 which states: 

“the gist of the torts of libel and slander is the publication of matter, 

usually words, conveying a defamatory imputation. In determining 

whether words are defamatory, there are two stages, first to decide 

what they mean, and then to decide whether the meaning is 

defamatory. From a technical point of view “imputation” is to be 

preferred to “meaning” since extrinsic facts whether or not they are 

generally known may give rise to implications which go beyond the 

meaning of the words in the ordinary sense.” 

15. The claimant also stated the following from Chakravarti v Advertiser 

Newspapers Limited2: “any imputation is defamatory if it would tend to lower 

the claimant in the estimation of right thinking members of society generally 

or would be likely to affect a person adversely in the estimation of reasonable 

people.” 

16. According to the claimant, the notice conveys the following to the reader: 

16.1. That the claimant wrote the letter without knowledge and approval of 
the executive council 

16.2. That such knowledge and approval was required or ought to have been 
obtained  

16.3. That he was no longer president 

16.4. That the letter which he wrote suggested that Mr. Garcia was unwilling 
to testify 

                                                      
1 11th Edition, page 37, paragraph 2.1 
2 [1998] HCA 37 
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16.5. That by suggestion the claimant may have caused embarrassment and 
distress to Mr. Garcia 

16.6. That there was no foundation to what was said in the letter. 

17. Further, it was submitted that the notice imputed that the contents of the 

letter to the editor were: 

17.1. publicly false and misleading; and 

17.2. that the claimant was deliberate or reckless in his untruths; 

17.3. that the claimant had acted unprofessionally and unethically in not 

obtaining the required approval; 

17.4. that the claimant may have ceased being President as a result of these 

transgressions. 

18. Reliance was placed on the following cases to show that it is defamatory to 

refer to a person as being dishonest: Austin v Culpepper3, MacLaren v 

Roberton4; Brookes v Tichborne5.  

19. The following authorities were cited in relation to an accusation of a person 

being guilty of a breach of duty: Foulger v Newcome6, Helsham v Blackwood7 

and Holdsworth Ltd v Associated Newspapers Ltd8. 

20. The claimant stated that there were direct authorities to demonstrate the 

imputations contained in the notice were indeed defamatory and should be 

considered by this Honourable Court when making its orders regarding costs. 

 

 

                                                      
3 (1684) 2 Show KB, 313 
4 (1859) 22 D 278 
5 (1850) 5 Exch. 929 
6 (1867) 2 Exch 327 
7 (1851) 11 CB 111 
8 [1937] 3 All ER 872 
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Whether the defence of qualified privilege has been established? 

21. The claimant cited the authorities of Toodgood v Spyring9 and Adam v Ward10 

to define the defence of qualified privilege. The submission was that the Court, 

having regard to circumstances of this case, as revealed by evidence, had to 

decide whether the JCC had a duty or interest in publishing in the Sunday 

Express the impeachments of the claimant’s professionalism and integrity 

which it did. 

22. The claimant made strong reference to the letter of the JCC which was agreed 

before the publication of the defamatory notice. Further, that it demonstrated 

that the motivation for the publication of the Notice was not to place the JCC’s 

position on record, or to placate Mr. Garcia or to assert in good faith that the 

President acted without authority. The claimant alleges that the letter 

demonstrated that the subsequent Notice was done with malice and that it 

held no basis or duty to impugn the character of the claimant or to distance 

itself from the claimant’s letter. 

23. Further, that malice defeats the defence of qualified privilege. The following 

question was raised by the claimant, “If the JCC was prepared to publish a letter 

which did not refer to the claimant at all, before the Notice was published in 

the Sunday Express, which then focused on the claimant and his professional 

conduct, why did the JCC reverse its position set out in the earlier draft, to wit, 

that the letter written by the claimant was both justified and the product of the 

JCC?” 

24. In addition to the letter, the claimant submitted that there is other evidence 

of malice as there were personal attacks launched against the claimant in the 

presence of the entire JCC Council. The claimant addressed the matter of 

malice in the context of qualified privilege by saying: 

                                                      
9 (1834) 1 CrM & R 181 
10 (1917) AC 309  
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“the claimant will succeed in providing the existence of expressed 

malice if he can show that the defendant was not using the occasion 

honestly for the purpose for which the law gives protection, but was 

actuated by some indirect motive not connected with the privilege.”11 

Whether the defence of fair comment established? 

25. The claimant discussed the elements of the defence of fair comment in the 

submissions. However, counsel for the defendant abandoned that defence 

during the course of submissions so the court does not feel it necessary to 

discuss it any further.  

Damages 

26. In defamation actions, the award of damages not only serves the purpose of 

remedying the claimant’s distress and loss of flowing from the libel, but of 

vindicating his reputation: a substantial award is regarded as sending a 

message to the world that the imputation was untrue.12 

27. Further, in Gatley13, where general damages are concerned, “[The judge] is 

entitled to take into consideration the conduct of the claimant, his position 

and standing, the nature of the libel, the mode and extent of publication, the 

absence or refusal of any retraction or apology, and the conduct of the 

defendant from time when the libel was published down to the verdict. 

28. The claimant submitted that subsequent to the publication of the Notice, and 

before the proceedings were commenced, the evidence shows that the 

defendant was antagonistic and defended its misconduct aggressively. In this 

regard, the evidence concerning the defendant’s conduct overlaps the 

principles applicable to aggravated damages.14 The claimant contended that 

the Court ought to take into account the nature of the defamation as well as 

the nature of the victim as the claimant’s life work is to comment on matters 

                                                      
11 Taken from Gatley, page 599 
12 Cleese v Clark [2003] EWHC 137 QBD, and The Gleaner Co Ltd v Abrahams [2003] UKPC 55 
13 Gatley, 11th Edition, page 269-270, paragraph 9.2  
14 Rookes v Barnard (1964) A.C. 1129 
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of ethics and integrity and therefore stood to be severely damaged by having 

his own integrity and ethics wrongly and unjustifiably impeached.  

29. The claimant respectfully requested an award of damages of $1,500,000.00 

having regard to the evidence of malice and any evidence in support for the 

claim for aggravated damages. 

The Defendant’s submissions  

30. The defendant submitted that the draft letter was nothing more than a draft 

circulated among the defendant’s executive council members for comment 

and this was submitted by the claimant in an effort to pacify the defendant 

regarding the letter which was published on 26 and 27 of September, 2015 and 

it was this published letter that started the train of events and the eventual 

publication of the Notice on 10 January, 2016. 

31. Further, the defendant referred to certain paragraphs of the submissions of 

the claimant in relation to what the claimant submitted that the reader of the 

Notice was to understand by its contents. These are as follows: 

31.1. “47.1 that Afra Raymond had written the letter without the knowledge 

and approval of the executive council”  

T’s he defendant submitted that the claimant confirmed this in cross 

examination. 

31.2. “47.2 that such knowledge and approval was required or ought to have 

been obtained” 

The defendant submitted that the claimant also accepted this in cross 

examination and the defendant confirmed as he requested that the 

claimant draft an apology to Mr. Noel Garcia. 
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31.3. “47.3. that he was no longer President”  

The defendant contended that this was not in dispute as the claimant 

confirmed that he resigned on 6 November, 2015 

31.4. “47.4 that the letter which he wrote suggested that Mr. Garcia was 

unwilling to testify” 

It was submitted that Mr. Garcia himself attributed this meaning to the 

Letter to the Editor as evidenced by the response. 

31.5. “47.5 that by that suggestion the claimant may have caused 

embarrassment and distress to Garcia” 

Reference was made to the defence of the defendant in which it was 

set out that “In his self-appointed role as guardian of the public 

conscience, Mr. Raymond ought to be more careful about permitting 

his officious zeal to lead him into making what can be considered to be 

defamatory imputations about others.” Mr. Garcia, in the 

circumstances, was left embarrassed and distressed about what the 

claimant published about him and considered the words defamatory. 

31.6. “47.6 that there was no foundation to what was said in the letter”  

According to the defendant, it was confirmed in cross-examination that 

there was no attempt to contact Mr. Garcia before publishing his letter 

to the editor to determine the accuracy of what he intended to say.  

32. The defendant went on to state that based on the submissions of the claimant, 

the claimant would have preferred if the notice issued by the defendant did 

not refer to him by name since it is the inclusion of his name that brought him 

and his reputation into disrepute. The defendant states, however, that it was 

necessary for the defendant to put the contents of the Notice in context so 

that it would reach to the same audience as the letter to the editor did.  
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33. With regard to whether there was a malicious, improper, dishonest or 

oppressive reason for the issuance of the Notice by the defendant, it was 

stated that the claimant had an opportunity to put this to the witness but failed 

to do so and that this failure to challenge amounts to a breach of the rule in 

Browne v Dunn15 which obliges the case for the other party to be put to the 

witness. There was no opportunity for the witness to counter the submission 

that the claimant now makes and this is a breach of the rule of natural justice. 

34. Lastly, it was discussed that there was no issue about whether what the 

claimant published on 26 and 27 September 2015 was true or not, but the 

relevance of the letter is that the defendant resolved to send a response to Mr. 

Garcia and the media to correct what was believed as a misstatement made 

by the claimant in his letter to the editor while he was still President. However, 

the claimant did not wish to apologise to Mr. Garcia and this is a plausible 

explanation as to why the Notice was published subsequent to the claimant’s 

resignation. 

Defendant’s submission on Damages 

35. With respect to the issue of damages, it was submitted that the claimant failed 

to prove, even on a balance of probability that the publication of the notice 

brought the claimant into “public scandal, odium and contempt and has been 

gravely damaged in his character and reputation and suffered considerable 

distress and embarrassment”.  

36. The defendant relied on the transcript of the trial held on 19 November, 2019 

to confirm that the claimant was unaware if his reputation suffered in any way 

at all after the publication of the Notice and that there was no one presented 

by the claimant to substantiate this claim of injury or humiliation. Further, that 

in cross-examination, the claimant’s evidence showed that the nature and 

context of his work continued after January 2016 and that he published more 

                                                      
15 (1893) 6 R 67 (H.L.) 
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work via social media and press after 2016. He had continued public speaking 

bookings without cancellations. 

37. The defendant relied on the rationale of Kangaloo JA in the case of TnT News 

Centre Ltd v John Rahael16 where the Court of Appeal reduced damages 

awarded to the Respondent stating: 

“The award also includes an element for distress and injury to his feeling 

as a result of the widespread publication of the offending libel. If there 

were evidence which demonstrated the full extent of the injury to his 

feelings and his distress over and above what can be assumed, this 

award would have been higher…” 

Are the words defamatory? 

38. In the case of Kayam Mohamed and others v TPCL and others, Mendonca JA 

discussed the learning and established the factors to be considered by a court 

in determining whether words are defamatory. This was quoted by this court 

in Jwala Rambarran v  Dr. Lester Henry17 as follows:  

“10. There was no dispute as to the proper approach of the court in determining 

the meaning of words alleged to be defamatory. The principles were recounted 

by Lord Nicholls in Bonnick v Morris [2003] 1 A.C. 300 (at para 9): 

“Before their Lordship’s Board the issue were reduced to two: meaning 

and qualified privilege. As to meaning, the approach to be adopted by 

a court is not in doubt. The principles were conveniently summarized 

by Sir Thomas Bingham MR in Skuse v Granada Television Ltd. 

[1966] EMLR 278, 285-287. In short, the court should give the article 

the natural and ordinary meaning it would have conveyed to the 

ordinary reasonable reader of the “Sunday Gleaner” reading the article 

once. The ordinary reasonable reader is not naïve, he can read between 

the lines but he is not unduly suspicious. He is not avid for scandal. 

He would not select one bad meaning where other, non-defamatory 

meanings are available. The court must read the article as a whole, and 

eschew over-elaborate analysis and, also too literal an approach. The 

                                                      
16 Civil Appeal No. 166 of 2006, paragraph 21 
17 CV 2014 – 03990 
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intention of the publisher is not relevant. An appellate court should 

not disturb the trial Judge’s conclusion unless satisfied he was 

wrong.” 

11. The court should therefore give the article the natural and ordinary 

meaning the words complained of would have conveyed to the notional 

ordinary reasonable reader, possessing the traits as mentioned by Lord 

Nicholls, and reading the article once. The natural and ordinary meaning 

refers not only to the literal meaning of the words but also to any implication 

or inference that the ordinary reasonable reader would draw from the words. 

Thus in Lewis v Daily Telegraph Ltd. [1964] AC 234, 258 Lord Reid stated: 

“What the ordinary man would infer without special knowledge is generally 

called the natural and ordinary meaning of the words. But that expression is 

rather misleading in that it conceals the fact that there are two elements in it. 

Sometimes it is not necessary to go beyond the words themselves, as where the 

plaintiff has been called a thief or murderer. But more often the sting is not so 

much in the words themselves as in what the ordinary man will infer from 

them and that is also regarded as part of the natural and ordinary meaning.” 

12. And Lord Morris in Jones v Skelton [1963] 1 W.L.R. 1363, 1370-1371 

stated: 

“The ordinary and natural meaning of words may be either the literal 

meaning or it may be implied or inferred or an indirect meaning: any 

meaning that does not require the support of extrinsic facts passing 

beyond general knowledge but is a meaning which is capable of being 

detected in the language used can be a part of the ordinary and natural 

meaning of words… 

The ordinary and natural meaning may therefore include any implication or 

inference which a reasonable reader guided not by any special but only by 

general knowledge and not filtered by any strict legal rules of construction 

would draw from the words.” 

13. It is also relevant to note that the words have only one correct natural and 

ordinary meaning. So that for example in Charleston v News Group 

Newspapers Ltd. [1995] 2 AC 65 Lord Bridge, after referring to the fact that 

the natural and ordinary meaning of words may include any implication or 

inference stated (at p.71): 

“The second principle, which is perhaps a corollary of the first, is that, 

although a combination of words may in fact convey different 

meanings to minds of different readers, the jury in a libel action, 

applying the criterion which the first principle dictates, is required to 
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determine the single meaning which the publication conveyed to the 

notional reasonable reader and to base its verdict and any award of 

damages on the assumption that this was the one sense in which all 

readers would have understood it.” 

14. Where, as in this jurisdiction, the Judge sits without a jury, it is his 

function to find the one correct meaning of the words. Although when 

considering the defence of Reynolds privilege, the Court must have regard to 

the range of meanings the words are capable of bearing as I will mention below, 

it is still the function of the Judge as regards the meaning of the words 

complained of to find the single meaning that they do convey. That does not 

mean that where an article levels a number of allegations as is the case here, 

that it has only one meaning. What it does mean is that where there are possible 

contradictory meanings of the words, the Court cannot recognize, what may 

be the reality, that some reasonable readers will construe the words one way 

and others another way. The Court must determine the one correct meaning 

out of all the possible conflicting or contradictory interpretations. 

15. What meaning the words convey to the ordinary reasonable reader is a 

question of fact to be found by the Judge…” 

39. The case of Cooper and another v Turrel18 also summarizes this principle. 

Tugendhat J spoke of the test that the court adopts as it applies in deciding 

what meaning such words are capable of bearing. The test was set out by Sir 

Anthony Clarke MR in the case of Jeynes v News Magazines Ltd19:  

“The legal principles relevant to meaning…may be summarised in this way: 

(1) The governing principle is reasonableness. 

(2) The hypothetical reasonable reader is not naïve but he is not unduly 

suspicious. He can read between the lines. He can read in any implication more 

readily than a lawyer and may indulge in a certain amount of loose thinking 

but he must be treated as being a man who is not avid for scandal and someone 

who does not, and should not, select one bad meaning where other non-

defamatory meanings are available. 

(3) Over-elaborate analysis is best avoided. 

(4) The intention of the publisher is irrelevant. 

                                                      
18 [2011] EWHC 3269 (QB) 
19 [2008] EWCA Civ 130 at para 14  
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(5) The article must be read as a whole, and any ‘bane and antidote’ taken 

together. 

(6) The hypothetical reader is taken to be representative of those who would 

read the publication in question. 

(7) The delimiting the range of permissible defamatory meanings, the court 

should rule out any meaning which, ‘can only emerge as the produce of some 

strained, or forced, or utterly unreasonable interpretation...” 

(8) It follows that ‘it is not enough to say that by some person or another the 

words might be understood in a defamatory sense.” 

[34] It is not the function of the court simply to either reject or accept the 

meaning put forward by the Claimant. The court must reach its own 

conclusion…” 

 

The words used 

40. Having regard to the words used and the entirety of the publication, as a 

whole, the court is of the respectful view that it seeks to establish that the 

letter written by the claimant, as the then president of the defendant, and 

dated 27 September 2015 was done so without the knowledge and approval 

of the defendant’s Executive Council and had no basis and was therefore 

erroneous.  

41. The court therefore agrees with the clear inference arising out of the 

publication that, not only was the letter baseless, but it was also written 

without the Executive Council’s approval, which was required.   As a result, the 

subject of the letter may have suffered distress and embarrassment. The 

publication, therefore, ended with an apology to that subject i.e. Mr. Garcia. 

42. The court therefore accepts the claimant’s pleaded case that the words, in 

their natural and ordinary and/or inferential meaning, meant and were 

understood to mean: 
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42.1. The claimant had written a letter without any foundation; 

42.2. The claimant had written a letter, the contents of which were not true 

and/or that he was reckless as to whether the contents were true or 

not; 

42.3. The defendant’s Executive Council was required to approve of the said 

letter and had not; 

42.4. The claimant had acted unprofessionally and/or unethically or 

recklessly and negligently; 

42.5. The claimant had cause distress and embarrassment to and/or 

defamed Noel Garcia. 

43. The very fact of these allegations set out in the publication with the meaning 

ascribed and accepted by the court is sufficient, in this court’s mind, to have 

brought the claimant into odium in the eyes of the ordinary person as being an 

unprincipled man who was unprofessional and careless as to the outcome of 

his statements. 

44. The court therefore holds that the words complained of in the publication, 

when taken as a whole, would defamatory of the claimant. 

Analysis of the defence 

45. Despite having pled the defence of fair comment, the defendant’s attorney-at-

law, in written submissions at the end of the trial, gave notice that that defence 

was no longer being pursued. As a result, the remaining defence on the 

pleading was that of qualified privilege. 

46. This court discussed the law in respect of qualified privilege in its decision in 

Rambarran (supra). As a result, this court, in keeping with its views in 

Rambaran, is of the respectful view that the common law defence of qualified 
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privilege has been extended as a result of the case of Reynolds vs. Times 

Newspapers & Ors20 and applied in Seaga vs. Harper21 .  

47. As Lord Carswell said in Seaga: 

“5. The defence of qualified privilege, like so many other doctrines 

of the common law, developed over a period of time, commencing in 

the 19th century, and is still in the process of development. The history 

is conveniently summarised in the judgment of Dunn LJ in Blackshaw v 

Lord [1984] QB 1, 33-34 drawing on the argument of Sir Valentine 

Holmes KC in Perera v Peiris [1949] AC 1, 9. By the time of the decision 

of the Court of Appeal in Purcell v Sowler (1877) 2 CPD 215 it was 

assuming its recognisable modern form. It is founded upon the need to 

permit the making of statements where there is a duty, legal, social or 

moral, or sufficient interest on the part of the maker to communicate 

them to recipients who have a corresponding interest or duty to receive 

them, even though they may be defamatory, so long as they are made 

without malice, that is to say, honestly and without any indirect or 

improper motive. It is the occasion on which the statement is made 

which carries the privilege, and under the traditional common law 

doctrine there must be a reciprocity of duty and interest: Adam v Ward 

[1917] AC 309, 334 per Lord Atkinson. The development of the law is 

accurately and conveniently expressed in Duncan & Neill on 

Defamation, 2nd ed (1983), para 14.04: 

"From the broad general principle that certain communications 

should be protected by qualified privilege 'in the general interest 

of society', the courts have developed the concept that there 

must exist between the publisher and the publishee, some duty 

or interest in the making of the communication." 

48. The learned law lord went on to express: 

“15.  Mr Henriques QC argued on behalf of the defendant before the 

Board that the case did not fall within the Reynolds principles but was 

governed by the doctrines of traditional qualified privilege. Their 

Lordships consider that this was a misconceived argument. The 

Reynolds test is more easily satisfied, being a liberalisation of the 

traditional rules, and it is more difficult to bring a case within the latter. 

                                                      
20 [1999] UK HL 45 
21 [2008] UKPC 9; [2009] AC 1 
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They are satisfied that the publication was not covered by traditional 

qualified privilege, for the element of reciprocity of duty and interest 

was lacking when the defendant knowingly made it to the public at 

large via the attendant media. If privilege was to be successfully 

claimed, it could only be under the Reynolds principles and, as they have 

said, those principles applied to the case. For the reasons given by the 

judge, however, with which their Lordships agree, the defendant failed 

to take sufficient care to check the reliability of the information which 

he disseminated and is unable to rely on the defence.” 

49. Even though it was suggested that the defendant acted maliciously in placing 

the notice and in the wording used, the court does not agree. There was the 

suggestion that the tone of the discussion at 1 October meeting, especially by 

Mr. Riley, was harsh and offensive and that it was indicative of malice 

expressed towards the claimant. Further, the claimant opined that the failure 

to include him in the defendant’s meetings after his resignation in November, 

contrary to the accepted practice before, was further evidence of that malice. 

The court is of the respectful view that the allegations made in this regard 

against Mr. Riley at 1 October meeting was part of the apparent cut and thrust 

of full and frank discussions amongst persons of different characters. Seeing 

Mr. Riley give evidence, the court formed the view that his expressions were 

reflective of his mannerism. The fact that resolution was reached to some 

extent at the end of the meeting and the fact that there was continued 

correspondence after amongst all of the members and the tone and content 

of that correspondence leads the court to form the respectful view that they 

were not indicative of evidence of malice.  

50. The next question that the court must answer is whether there was a 

reciprocity of duty between the defendant, to have published the notice in the 

national newspaper, and the public at large in receiving that information. 

Obviously, the person who would have been impacted directly would have 

been Mr. Garcia and there was no evidence that he had sought any such notice 

or apology. However, the court accepts that legal advice was received from 

senior counsel in relation to the potential fallout in defamation for which the 

defendant had a 4 year window of potential liability under the limitation 
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provisions. Having regard to the fact that the claimant’s letter was exhibited in 

the national arena through the publication in a national newspaper, and having 

regard to the fact that it may have been arguable that Mr. Garcia, a public 

figure in a state enterprise, could possibly have been defamed and accused of 

engaging in some sort of surreptitious code suggestive of some sort of 

impropriety, a “Code of Silence”, the court is of the respectful view that there 

was a reciprocal duty on the public to receive this information. That is because 

the public would have been interested in the integrity of a person involved in 

a state enterprise who was being paid by taxpayer funds.  

51. However, if even that duty of reciprocity does not exist, then the more liberal 

Reynolds approach would still apply as discussed in Seaga. 

52. As a result, the court must consider the 10 Reynolds factors22 that the court 

has to bear in mind, not as hurdles, but as considerations for the court to 

determine as a whole, looking at all of the facts and factors to see whether the 

defence applies. As has been determined by case law23, the truth of the 

statements are immaterial. 

The seriousness of the allegation 

53. Having regard to the claimant’s position in society and in the national 

community, allegations of impropriety on his part would obviously affect his 

credibility and his ability to garner respect for his words and his commentary. 

The allegation of making an erroneous and reckless statement must impact 

upon his standing in the community. In his witness statement, the claimant 

stated that since around January 2004, he has written extensively and 

contributed to print and broadcast media in Trinidad and Tobago and the 

Caribbean, in particular, on issues of public importance such as accountability 

                                                      
22 Jameel (Mohammed) v Wall Street Journal Europe Sprl [2007] 1 AC 359 
23 As per Roberts v Gable [2006] EWHC 1025 (QB), Al-Faigh v HH Saudi Research & Marketing (UK) Ltd 
[2002] EMLR 215, Bonnick v Morris [2003] 1 AC 300, Blackshaw v Lord [1984]QB 1, McCartan 
Turkington Breen v Times Newspapers Ltd [2001]2 AC 277; James Gilbert Ltd v MGN Ltd [2000]EMLR 
680, Miller v Associated Newspapers Ltd [2004] EMLR 698; McKeith v News Group Newspapers Ltd 
[2005] EMLR 780; Henry v British Broadcasting Corpn [2005] EWHC 2787 QB 
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for public money, public procurement and transparency in public affairs, good 

governance, integrity in public life and the 2009 bailout of the CL Financial 

group. He was also a columnist with the Business Guardian and after his 

resignation from Guardian in January 2012, he became a columnist with the 

Express Business in May 2012. He has written on matters concerning real 

estate, property development, land-use, planning, property taxation, property 

financing and the 2009 bailout of the CL Financial group repetition. In addition, 

he also has a large body of public interest work in the public domain in various 

formats and substantial non-property analyses available online. For about 20 

years, he has been routinely consulted or invited to comment on matters of 

public concern in the areas of procurement, anti-corruption and integrity in 

public life and ethics amongst others.  

54. As mentioned, the impact of the notice on the public perception is such that it 

would have questioned the claimant’s integrity and his principles in acting as 

the president of the defendant at the material time while making an 

unsanctioned statement on behalf of it. Therefore, the court does find that the 

allegation is a serious one although there is no evidence that it had any impact 

on his standing in society. 

 The nature of the information and the extent to which it is a matter of public 

concern 

55.  No doubt, both the claimant and the subject of the September 2015 letter and 

with the publication i.e.  Mr. Noel Garcia featured prominently in the national 

landscape. Further, the defendant, is an amalgamation of the major 

construction sectors in the national community and therefore its input in the 

national conversation is something that would interest the public at large. 

Therefore, the court finds that there is sufficient public interest and concern 

involved as the public, no doubt, would want to know what such a major player 

in the sector had to say about a person who was also in the public eye and in 

a public position. 
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 The source of the information 

56.  The information to formulate the publication would have come from the 

defendant’s own sources and from within the defendant’s deliberations and 

conversations and meetings and also from the media coverage of the letter 

that was posted by the claimant online. This was a matter which had been 

discussed in the presence and with the participation of the claimant so that it 

was not from some unverified and unsubstantiated source. 

The steps taken to verify the information 

57. In this regard, the court takes note of the fact that on 1 October 2015, the 

defendant held an emergency meeting to discuss the information that was 

disseminated in the claimant’s letter. Certain steps were agreed upon with 

respect to moving forward and dealing with the perceived backlash arising out 

of the letter. That included a discussion leading to an agreed position that the 

claimant ought to draft a letter to be sent off to the subject i.e. Mr. Garcia, in 

an attempt to build bridges after this letter from the claimant. 

58. Obviously, therefore, the information published in the notice was generated 

out of the defendant’s own deliberations and discussions which included the 

claimant’s responses set out in the transcribed 1 October meeting notes. 

The status of the information 

59. The matter was thrashed out in great detail at the said emergency meeting and 

the court is of the respectful view that the defendant took such steps as was 

necessary to identify and consider its exposure arising out of the said letter. 

That included uncontroverted evidence of the retention of senior counsel to 

give advice. Consequently, the court is of the respectful view that the 

defendant did what it could to, first of all, ameliorate the impact of the letter 

through discussion at the emergency meeting and then seek advice as to the 

way forward. 
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The urgency of the matter 

60. There was no urgency, having regard to the fact that the offending letter was 

published since September 2015 and there had been substantial conversation 

and discussion about the matter from 1 October until the eventual publication. 

61. Further, there was no evidence proffered to suggest that Mr. Garcia was 

pursuing any action against the defendant, or the claimant for that matter. 

Whether comment was sought from the claimant 

62. Again, having regard to the outcome of 1 October 2015 meeting, the claimant 

was given an opportunity to be involved in the process. As a matter of fact, it 

is clear that in cross-examination, the claimant accepted that some of the 

material that was mentioned in the September 2015 letter was admittedly 

unverified. As a result, the court is of the respectful view that the claimant was 

given ample opportunity to be heard prior to the publication. 

63. There is no evidence that the claimant was consulted prior to the publication 

of the notice but, having regard to what had gone before, the court is satisfied 

that the claimant was properly represented in relation to his participation in 

the post September 2015 discussions. 

Whether the publication contained the gist of the claimant’s side of the story 

64. Respectfully, the idea behind the publication was obviously to offer some sort 

of clarification and public apology to Mr. Garcia and no reference was made to 

what the claimant had to say about the situation. 

The tone of the publication 

65. There was no suggestion in the words used or the tone expressed that there 

was any antagonism or hostility towards the claimant. Instead, having regard 

to the outcome of 1 October 2015 meeting, the tone was obviously geared 

towards a conciliatory move towards Mr. Garcia by just stating that there was 
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an error made by the claimant. Therefore the court does not find any 

aggravation of the situation in relation to the same to suggest any malice. 

The circumstances of the publication including the timing 

66. Having regard to all that has been mentioned, the court is of the respectful 

view that the publication was made after a relatively lengthy time period as 

more than three months had passed since the publication of the claimant’s 

letter. As mentioned, the defendant seemed to be intent on building a bridge 

with Mr. Garcia and avoiding any negative backlash through possible 

defamation proceedings. Obviously, there would have been some time 

involved in obtaining proper advice from counsel and therefore, to my mind, 

the publication was not one that was done in any hasty manner but was 

obviously geared towards resolving a relationship and preventing possible 

litigation. 

Conclusion on liability 

67. Having regard to the foregoing, the court is of the respectful view that despite 

the publication having the possibility of lowering the claimant in the eyes and 

estimation of right-thinking members of the public, the defendant acted in a 

measured manner. The defendant took sufficient steps to satisfy the Reynolds 

principles and the court is of the respectful view that the defence of qualified 

privilege succeeds. 

68. As a result, the court will dismiss the claim and costs will follow the event. With 

respect to costs, no costs budget was set nor was any attempt made to value 

the claim for the purposes of prescribed costs. Prescribed costs will therefore 

be awarded on the nominal sum of $50,000.00. 
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The Order 

69. The claim is dismissed and the claimant shall pay the defendant’s prescribed 

costs of the claim quantified in the sum of $14,000.00. 

70. Permission was granted to the defendant to appeal on the issue of costs. 

 

/s/ D. Rampersad J. 


