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REPUBLIC OF TRINIDAD AND TOBAGO 

IN THE COURT OF APPEAL 

Claim No. CV 2009-04381 

CA #259/2011 

BETWEEN 

DAVID  DESLAURIERS 

LEONARA DESLAURIERS 

Defendants/Appellants 

AND 

GUARDIAN ASSET MANAGEMENT LIMITED 

Claimant/Respondent 

 

Appearances:  P. Knox QC, D. West & F. Al Rawi for Appellants 

   D. Peake, K. Garcia for Respondents 

 

JUDGMENT 

[1] The Appellant applies for a stay of the order of Rahim J. made on the 25
th

 

October, 2011 pending the hearing and determination of the appeal in this 

matter.  The judge made his order having given judgment for the defendant. 

[2] Part 64.18 (1)(b) of the Civil Proceedings Rules 1998 (CPR) empowers a single 

judge to order a stay of execution on any judgment or order against which an 

appeal has been made, pending the determination of the appeal.  The order is of 

course subject to variation or discharge by the full Court, pursuant to Part 

64.18(2) 

The Appeal 

[3] The case arose out of two loans by the respondent to the appellants, totalling 

$18.6m, secured by a mortgage and by promissory notes.  The judge gave 

judgment on the respondent’s claim, in the sum of $20,676,295.69 plus interest 

and dismissed the appellants’ counterclaim for misrepresentation and 

negligence. 



 

Page 2 of 26 
 

 

[4] The appellants submit that they have an arguable appeal with a real prospect of 

success.  They contend that on the undisputed evidence, the respondent Guardian 

Asset Management Limited (GAM) misrepresented its capacity to provide 

funding to them for their residential development at Hevron Heights, Champ 

Fleurs, with the consequences that (a) they did not seek in 2007 or 2008 to 

obtain other finance required to complete the project when it would have been 

available (indeed they turned away an offer which was on the table) and (b) the 

project had now stalled.  Further and in any event, GAM acted in breach of its 

duty of care, owed to them as customers (or potential customers), to inform them 

timeously or at all, of the limitations on its funding capacity.  As a result, they 

incurred very substantial losses, at least equal to GAM’s claim against them. 

[5] At the trial two witnesses gave evidence, Mr. Ramdeen, Vice President of GAM 

and the second appellant.  The second appellant was unrepresented by counsel 

and conducted the defence on her and her husband’s behalf. 

Summary of the judge’s findings 

[6] Rahim J. found as follows: 

(a) Failure of consideration  

 At no time was the question of GAM’s financing of the entire 

project discussed.  Discussions between Mr. Ramdeen and the 

appellants related solely to the possibility of GAM providing a 

loan to enable them to pay off their indebtedness to Republic 

Bank.  The second appellant had anticipated that the funds from 

the sales of the housing units would have been sufficient to 

permit completion of the project.  Further financing thus was not 

part of the consideration and there was no failure of 

consideration. 

 

 In making his findings the Judge accepted the evidence of Mr. Ramdeen over that 

of the second appellant.  
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(b) Professional negligence 

(i) While Mr. Ramdeen was under a duty to ensure that the 

terms of the promissory note and the respondents’ position 

on the repayment of the loan was made known to the 

appellants at the time of negotiating the loan, this duty did 

not extend to questioning the appellants on the method 

they intended to employ to complete the project.   

(ii) There was insufficient evidence on which to conclude that 

Mr. Ramdeen was acting as a lender who had actively 

sought the financing of the project particularly since the 

Court had accepted Mr. Ramdeen’s evidence that the 

appellants had represented to him that additional funding 

was being sourced elsewhere.  

(iii) There was therefore no breach of a duty of care by the 

respondent as the appellants on the evidence were quite 

clearly not relying initially on the respondent for further 

financing of the project. 

(c) Negligent misrepresentation 

(i) Misrepresentation per se 

 Having regard to the evidence there was nothing said or 

done by Mr. Ramdeen which amounted to a representation 

that the respondent would finance the project.  The second 

appellant’s evidence that Mr. Ramdeen made the 

representation “off the record” was rejected.  The second 

appellant’s language in the e-mail correspondence with 

Mr. Ramdeen lacked clarity.  Having regard to her 

unconventional method of self-expression in the e-mails, 

any impression she may have had of a representation 

appeared to be of her own making.  It followed that there 
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having been no misrepresentation in relation to the 

financing of the project, the appellants could not rely on 

either the common law or the Misrepresentation Act.  

(ii) Non disclosure of a lending limit of 25% of the 

respondents’ capital base per customer 

 

 There was no duty on the parties to a contract to disclose 

materials to each other, however dishonest such non-

disclosure may be unless the contract is within the class of 

contracts uberrima fides where there is a fiduciary 

relationship between the parties and where failure to 

disclose some fact distorts a positive representation.  

There was no evidence of misleading conduct by Mr. 

Ramdeen.  The lending limit of the respondent, if there 

was one, was of no relevance to the loan granted to the 

appellants.  It would only have been relevant should the 

respondent have agreed to finance the whole project or 

had represented that it would have done so. 

Promissory Notes 

(d) In any event, if he were wrong in his assessment of the evidence 

and the relevant law, the appellants’ arguments did not provide a 

defence in law, to a claim on promissory notes.  Promissory 

notes are treated as cash and the obligation to pay is independent 

of any underlying transaction.  Such an obligation is 

enforceable, free of set-offs and unliquidated cross-claims. 

 The defences available on a claim on a promissory note were 

therefore limited.  These defences have been specified as 

traditionally being “illegality, fraud, duress, failure or absence 

of consideration, satisfaction of the bill or note, material 

alteration or non est factum”.  In such an action, save in 
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exceptional circumstances or upon strong grounds, a defendant 

will not be allowed to set up a set off or counterclaim for 

damages for breach of some other contract or the commission of 

a tort and the claimant is entitled to judgment for the amount of 

its claim without a stay of execution.  This obtains whether the 

counterclaim is connected with or arises out of, or is 

independent of the contract, in respect of which the promissory 

note is given. 

The defendants have admitted liability for the sums claimed 

under the promissory notes but not as of the dates indicted on 

them.  The admission of liability is made subject to a set of 

moneys claimed in the defence and counterclaim.  The defence 

in respect of the promissory notes does not raise that the 

appellants were induced by misrepresentation to sign the notes 

or that there was negligence on the part of GAM.  

As such even if misrepresentation could fall within the category 

of defences available on a claim in respect of the promissory 

notes, the appellants’ case did not raise it. 

Moreover, the appellants cannot avoid liability on the basis of 

the set off and counterclaim pleaded.  There were no exceptional 

circumstances or good reason why the judgment should be 

withheld on a claim based purely on valid promissory notes. 

 

Affidavits 

[7] A total of ten affidavits were filed on behalf of the parties, seven by the 

appellants and three by the respondent 
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 Affidavits on behalf of the Appellant 

(a) Affidavit of David Deslauriers and Leonara Deslauriers filed 7
th

 

December, 2011; 

(b) Affidavit of Leonara Deslauriers filed 3
rd

 February 2012 

(c) Affidavit of Leonara Deslauriers filed 27
th

 February 2012 

(d) Affidavit of Leonara Deslauriers filed 28
th

 February 2012 

(e) Affidavit of Leonara Deslauriers filed 29
th

 February 2012 

(f) Affidavit of Leonara Deslauriers filed 27
th

 February 2012 

(g) Affidavit of Chanona filed 27
th

 February, 2012 

Affidavit on behalf of the Respondent in opposition to the Application 

(a) Affidavit of Dawn Seepersad filed 17
th

 February 2012 

(b) Affidavit of Brent Ford filed 13
th

 March, 2012 

(c) Affidavit of Joanne Julien filed 13
th

 March, 2012. 

[8] I have read all of the affidavits.  I do not propose to refer to them all.  The main 

affidavit is the affidavit of the second appellant filed on 3
rd

 February, 2012 

which sets out the evidence and history of the trial before Rahim J. as well as the 

reasons for which a stay should be granted.  Included among those reasons are 

her assertions that the judge was wrong in his findings of fact as well as his 

holdings of law.  With respect to the stay of execution the second appellant 

deposed as follows: 

“Our concern is to ensure that, pending the appeal, a stay is 

ordered (at least of the power of sale and to take possession) to 

enable us to obtain financing, which has now been offered to us, 

to complete the development.  The advantages to us (and to the 

purchasers) of enabling this to happen will be very substantial, 

and there will be no material disadvantage to GAM even if we 

lose the appeal, as its position will remain fully secured.  But if no 

stay is ordered and we win the appeal, the disadvantages to us 
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and the purchasers will be very substantial indeed, and GAM will 

have benefited from any sale quite unjustly. 

In terms of disadvantages, firstly, my husband and I have no 

substantial assets of our own with which to satisfy the judgment.  

(We do have two other substantial assets, i.e. two residential 

apartments that are the homes respectively of our son and our 

daughter and her husband and a 56 acre estate in Mayaro but 

they are encumbered with very little equity.)  This is not a case, 

therefore, where we can simply liquidate assets other than 

Hevron Heights to pay GAM, with a view to recovering our outlay 

later from GAM if our appeal succeeds. 

Secondly, unless a stay is granted (or at least, a stay restraining 

the taking of possession and the exercise of the power of sale and 

any other action in respect of Hevron Heights), no financier is 

likely to advance finance to us on the security of a second charge 

over the property to enable us to finish off the development.  (As 

set out below, there is a real prospect that if a stay is granted, 

such finance could be obtained.) 

Thirdly, GAM is in no position itself to take possession of Hevron 

Heights and finish off the project, as it is clear that it has no 

experience itself either of carrying out such projects, or of 

financing them (… it has only a small lending capacity, and Mr. 

Ramdeen admitted at trial that GAM had never financed a project 

like Hevron Heights). 

Fourthly, if GAM were to take possession and to sell, it would 

obviously be seen by any potential purchaser as selling as a 

mortgagee in possession, which of itself is likely to reduce the 

purchase price below what could otherwise be fetched (or at least 

there is a substantial risk of this). 
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Fifthly, it is quite unclear what a purchaser, if he bought the 

property, would then actually do with it, and in particular 

whether he would fund it to completion and if so when and how, 

or just do something else, thereby prejudicing the interests of 

those purchasers who might still be prepared to go ahead with the 

purchase if the development is completed. 

Sixthly, if our counterclaim were to succeed, and it were to be 

held that on a balancing of the respective judgments on claim and 

cross-claim money was owed to us or at least there was nothing 

due to GAM (or not much due to it), such that the sale should 

never have taken place, it would inevitably be a time-consuming 

and expensive process to work out what consequential 

compensation it should pay to us for the consequences of the 

wrongful sale.  Nor is it certain, given that GAM’s limited share 

capital is just $25 million (see paragraph 26 of Mr. Ramdeen’s 

statement at trial (“L.D10”)) that it would be able to pay all such 

consequential compensation, which could be very substantial 

indeed, given that (if the project is allowed now to complete) the 

development is likely to … fetch proceeds of about $108 million.” 

[9] She adds at paragraphs 42 and 44 of her affidavit that – 

“We have now, however, received an offer from Kee-Chanona 

Limited to complete the development (which does not require 

GAM to share its position), on the terms set out in its letter dated 

27
th

 January, 2012 at L.D.4”.  As can be seen they are a 

substantial and reputable construction company from the 

Business Plan and they estimate that the project will require 

$39.6 million to complete, and will take about 12 months.  This 

sum (and this timing) are more or less the same as that assessed 

by two other quantity surveyors who have looked at the property 

on behalf of other financiers whom we have approached.  So far, 
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the development has reached the stage of sixty per cent (60%) 

completion with some remaining infrastructure and interiors to 

be completed. 

This Kee-Chanona offer is one which we are prepared to accept 

and they are prepared to go ahead immediately (this is what I 

have been told by Mr. Chanona).  However, as can be seen from 

the letter, before going ahead, they need to know that a stay is in 

place to prevent GAM from exercising its power of sale (and of 

course taking possession).  Hence the importance of this 

application, to enable the project to be finished by Kee-

Chanona”. 

This statement at paragraphs 43 and 44 of her affidavit was supported by the 

affidavit evidence of Thomas Chanona, confirming the Kee Chanona offer to 

finance and complete the project within 12 months of commencement upon the 

condition, inter alia, that the respondent commit to stay its power of  sale and to 

allow the completion of the project. 

[10] Miss Seepersad on her affidavit in opposition to the application, stated that – 

(a) the appellants have made no payment towards their loan since 

January 2009 despite several extensions of time.  They have 

failed to pay the sums on the promissory notes which were due 

on 2
nd

 April, 2009. 

 

(b) over the past three (3) years since the appellants have defaulted 

in making payments under their loan, they have made several 

overtures to GAM indicating that they have received firm offers 

and commitments from financiers and other third parties who 

were prepared to finance the project or complete the project, but 

not a single one of these offers has ever materialized.  Work on 

the project was suspended between April and July 2009. 
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(c) assuming that Kee-Chanona Ltd (the latest in a long line of 

financiers) is willing to advance the sum of $39.6 million to the 

appellants, this will more than liquidate the judgment debt, and 

the mortgage and the judgment will be released leaving the 

project unencumbered so that the appellants will be free to 

complete the project or sell it. 

 

(d) In addition to the project and the Kee-Chanona offer of 

financing, based on title searches the second named appellant 

owns the following other properties: 

 

(i) The property at 28-29 Victoria Square, Port of Spain 

via a Deed of Assent dated July 22, 1998 and 

registered as No. 18372 of 1998.  Searches 

conducted up to November, 2011 (subsequent to the 

judgment of Mr. Justice Rahim) have revealed that 

this property is unencumbered save for the judgment 

of Rahim J. which was registered on October 25, 

2011 as J S2011 002556  D001.  Having regard to 

the location and size of the property its value is 

about 20 - 22 million dollars. 

 

(ii) A property at No. 61 Goodwood Park by virtue of a 

deed of assent dated August 17, 2006 and registered 

as DE2006  021914 65 D001.  Searches conducted 

on this property as at February 16, 2012 reveal that 

the only encumbrance on this property is the 

registered judgment. 

 

(iii) The respondent is a wholly owned subsidiary of 

Guardian Holdings Ltd. and is licensed as a non-
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bank financial institution, regulated by the Central 

Bank of Trinidad and Tobago.  It is also licensed as 

an investment advisor regulated by the Trinidad and 

Tobago Securities and Exchange Commission.  The 

respondent offers a variety of investment products 

both in terms of private wealth executive services 

and mutual funds.  The capital for the loan to the 

appellants was derived from investors/depositors’ 

monies.  The appellants’ failure to repay the loan has 

effectively put this capital sum out of the 

respondent’s reach and has adversely affected its 

underlying investment portfolio.  This is a loss to the 

respondent’s clients.  As well, the respondent’s 

reputation as a financial institution of good standing 

will suffer irreparable harm if its 

investors/depositors lose their capital and interest by 

reason of the continued non-payment of the loan. 

 

(iv) Further, the respondent has not been able to use the 

capital sum by way of the loan for additional 

investment.  The inability to access this capital sum 

affects the projected rate of interest that the 

respondent can offer to its investors.  The investment 

market is highly competitive and the respondent’s 

inability to access this capital sum adversely affects 

the respondent’s ability to attract new investors and 

to grow its investment portfolio. 

[11] There is also the affidavit of Brent Ford filed 13
th

 March 2012 in opposition to 

the application in which he paints a sceptical view of the likelihood of Kee 

Chanona being able to complete the project.  He said, inter alia – 
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(a) Without firm evidence of financing from a bank or reputable 

financial institution Kee Chanona’s offer to finance the 

completion of the project to the tune of $39.6 million is 

worthless, GAM holds a mortgage over the property on which 

the project stands. 

 

(b) In order to better assess the Kee Chanona proposal, on March 

12, 2012, he met with Mr. Michael Paty, managing director of 

the firm Exeqtech Ltd, one of the leading engineering practices 

specializing in project management in the region.  Mr. Paty (his 

work experience was set out in the affidavit) advised as follows: 

 

(i) Based only on the photographs and 

documents contained in “TC2” purporting 

to describe the state of the construction but 

excluding significantly a site plan or any 

drawings, he is unable to confirm to GAM 

that the sum of $39.6 million will in fact 

complete the 10 Hevron Heights extensive 

retaining walls or multi-storey car parks 

usual in hillside developments such as 

Hevron Heights or any special services 

requirements, will affect this estimate of 

$39.6 million negatively. 

 

(ii) In the present market no financier would be 

willing to lend the sum of $39.6 million to 

any entity such as Kee Chanona unless it 

was well collateralized. 

 

(iii) Based on his knowledge, Kee Chanona, 

which is one of many construction 
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contractors operating in a depressed 

construction market, does not have the level 

of liquidity to fund the completion estimate 

of $39.6 million without external financing. 

 

(iv) The real estate market in Trinidad and 

Tobago is very soft and to sell the units in 

Hevron Heights at the suggested prices in 

the projected time frame of one year will be 

a serious challenge.  In recent time, he has 

had to dispose of some of his residential 

units in some of his projects at a loss just to 

close off the project.  Things are not likely 

to change significantly in 1 year. 

 

(v) The calculations used by Kee Chanona for 

the completion of the project do not add up.  

The Kee Chanona proposal is based on a 

cost-to-complete of $39.6 million and 

expected revenue of $69.7 million.  The 

difference between expected revenue and 

expected expenses is $30.1 million.  Mr. 

Chanona states that Kee Chanona’s fee will 

be 20% of the sum it invests.  The project is 

expected to be completed in 1 year.  $39.6 

million for 1 year at 20% is $7.92 million.  

If this sum is deducted from the projected 

revenue over expenses of $30.1 million, 

this leaves $22.19 million.  This will not 

cover the judgment debt owed to GAM and 

significantly does not take into 
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consideration any contingencies for 

construction, overruns in cost and time of 

overruns in time required to sell and collect 

proceeds for remaining units which should 

be factored into any estimate. 

 (Mr. Knox took objection to this affidavit on the ground that they had no 

sufficient notice to respond to it.  His objection was overruled but in any event, 

he responded from the bar table.) 

[12] Ms. Seepersad’s affidavit and that of Ms Julien were to the effect that the 

appellants had misrepresented the extent of their assets. They had failed to 

disclose certain assets and only did so after Ms. Seepersad, in her affidavit, 

revealed their existence and for these reasons the stay should be refused.  In light 

of the conclusion to which I have come, it is unnecessary to address this 

question. 

The Law 

[13] Part 64.16(a) of the CPR expressly provides that an appeal does not operate as a 

stay of execution or of proceedings under the decision of the court below.  The 

test in Trinidad and Tobago for the grant of a stay of execution is as follows: 

 

(i) whether the appeal has good prospects of success, 

(ii) whether there are any special circumstances which would justify 

the grant of a stay,  

(iii) whether there is no reasonable prospect of recovering moneys 

paid under a judgment in the event of a successful appeal.   

 

 See Weekes J.A. National Stadium (Grenada) Ltd. v N.H. International 

(Caribbean) Ltd. and Others Civ. Appeal 48 of 2011 (unreported) at page 7 

and the authorities cited therein. 

[14] In exercising its discretion whether to grant the stay or not, the essential factor is 

the risk of injustice.  See in this regard, Hammond Suddard Solicitors v 
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Agricheim International Holdings Ltd [2001] EWCA Civ. 2065 at paragraph 

22 per Clarke LJ: 

“Whether the court should exercise its discretion to grant a 

stay will depend upon all the circumstances of the case, but the 

essential question is whether there is a risk of injustice to one 

or other or both parties if it grants or refuses a stay.  In 

particular, if a stay is refused what are the risks of the appeal 

being stifled?  If a stay is granted and the appeal fails, what 

are the risks that the respondent will be unable to enforce the 

judgment?  On the other hand, if a stay is refused and the 

appeal succeeds, and the judgment is enforced in the 

meantime, what are the risks of the appellant being able to 

recover any monies paid from the respondent? 

[15] At the same time, as Hamel Smith J.A. noted in Princess Elizabeth Home for 

Handicapped Children Assn. v Empire States and Agencies Ltd Civ. App. 

119 of 1991 page 4, the Court “does not make a practice of depriving a 

successful litigant of the fruits of his litigation and locking up funds to which 

prima facie he is entitled, pending an appeal” (quoting Bowen L.J at page 118 

in the Annot Lyle (1889) 11 PD).  Hamel Smith J.A. also noted at page 7 that 

“hardship.... by itself however cannot be a ground which would entitle [a 

litigant] to a stay of execution for a debt lawfully incurred by it.” 

I turn then to considering these three heads under which a stay is granted in the 

context of the appellants’ contentions. 

1.  Good prospects of success 

(a)  Falsity of misrepresentation 

[16] It is necessary to delve into counsel for the appellants’ submission in some 

detail, in order to appreciate the context of the application.  Mr Knox submitted 

that “at its lowest” there were “strong grounds” for an appeal on the basis that 

the appellants were misled by GAM as to its lending capacity.  He contended 
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that the judge was clearly wrong in his finding that, “there was no evidence to 

support the contention of misleading conduct by Mr. Ramdeen”, and that, “the 

non-disclosure [of the lending limit] did not distort a positive representation, the 

court having found that there was no representation to finance the project”.  He 

added that in the pre-trial correspondence, GAM never disputed the allegation in 

the second appellant’s 11
th

 May 2009 letter that it has represented that the only 

difference between it and the banks related to drawing down and time for 

repayment.  Nor did it dispute that it had failed to mention the $24 million limit 

on its financing capacity until December 2008. 

[17] He submitted further, that in answer to the allegations to the same effect made in 

paragraphs 16 and 20 of the defence, GAM more or less admits them, where it 

says: 

 

“... the only discussion which the Claimant had with the 

Defendants in relation to the matters therein stated was that 

under the Financial Institutions Act the Claimant was not 

allowed to lend for less than one year.  Beyond this specific 

item of discussion there were never any discussions regarding 

differences between the large banks and the Claimant.” 

 That is to say, GAM discussed with the appellant how it differed from large 

banks but the only one it mentioned was that it is not allowed to lend for less 

than one year, and it never mentioned any other.  He added that Mr. Ramdeen 

accepted that he discussed with the second appellant the differences between 

GAM and a normal bank and said that the differences he mentioned were that 

“we were not allowed to lend money unsecured, we were not allowed to accept 

deposits and we were not allowed to lend money for less than one year”.  That is 

to say, although he mentioned one or two other differences, he did not mention 

the limit on its lending capacity. 
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[18] Mr. Knox submitted that there was no challenge in cross-examination to 

paragraph 11 of the second appellant’s witness statement (where she spoke to 

the misrepresentation).  He added that the misrepresentation as to the only 

difference between GAM and a bank (which therefore was a misrepresentation 

as to GAM’s lending capacity whether one takes the appellants’ account, or Mr. 

Ramdeen’s) was actionable, because a reasonable person with a large 

development project costing $60 million (which might very well require future 

finance) would be influenced by it (no one wants to have to borrow from two 

lenders).  Further, the appellants clearly relied on it, first by going with GAM 

(rather than another lender), and then later by turning away the offer of other 

financing from another bank.  He added that on this issue paragraphs 14 and 16 

of the second appellant’s witness statement were not challenged on cross-

examination.  He added that such reliance would anyway be a fair inference 

even without such evidence and that it is not necessary to show that the 

misrepresentation was the sole cause of either of these things, as long as it was a 

material influencing factor.  He cited Chitty on Contracts (30
th

 edn, 2008) vol. 

1, para.  6-034. 

 

[19] Mr. Knox further submitted that even if GAM had represented that the 

differences mentioned by Mr. Ramdeen constitute “the main differences” or 

“some of the main differences” this is still misleading.  This is because, by 

mentioning only such differences, he was in context suggesting that there was no 

other difference of significance which the appellants might be interested in 

knowing.  He cited Chitty on Contracts (30
th

 edn, 2008) vol. 2 para. 6-017. 

 

“Again, a statement may amount to a misrepresentation if 

facts are omitted which render that which has actually been 

stated false or misleading in the context in which it is made.” 

Conclusions 

[20] In my judgment, the appeal has no serious likelihood of success.  Firstly, the 

judge’s finding that there was no evidence to support the contention of 
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misleading conduct, is a finding of fact.  Given the nature of the finding, it is a 

matter of examination of all the evidence on the record.  I do not have all of the 

evidence before me.  Such evidence as I do have (including a transcript of the 

notes of evidence) suggests that there was a sound basis for his finding. 

[21] Secondly, Rahim J’s statement that the non-disclosure of the lending limit did 

not distort a positive representation has to be viewed in context of his primary 

findings of fact.  His primary findings of fact were that there was never any 

agreement to fund the entire project and that the appellants represented that they 

would fund the balance of the project through sales.  The question of a lending 

limit could only have arisen if the entire funding of $60 million was being 

provided.  Since the appellants were intending to fund the balance of the project 

themselves, the question of additional funding from the respondent could not 

arise unless expressly raised by the appellants or expressly suggested by Mr. 

Ramdeen.  The second appellant in her evidence suggested the latter scenario. 

The judge then went on to examine her evidence in that regard and then cast 

doubt on its veracity, describing the allegations made in her witness statement 

(paragraph 26) as being made in “a rather obscure and general manner” (See 

page 29 paragraph 68 of the judgment). 

[22] His immediate statement which then follows at paragraph 69, is that the non-

disclosure of the lending limit was not misconduct.   In my judgment, this could 

only mean that there was no misrepresentation because, on his findings of fact, 

there was never any necessity to raise the issue of a limit at all, given that the 

funding was only in respect of $18.6 million dollars.  As such, there having been 

no affirmative representation, the question of distorting such a representation (in 

the context of the governing law) did not arise.   

[23] Mr. Knox in his oral submissions also contended that there were clear 

admissions that Mr. Ramdeen did not raise the question of lending limits.  He 

contended that had the judge properly addressed the issue, he would have found 

a misrepresentation.  In my judgment the finding of a misrepresentation turned 

on whose evidence the judge was prepared to accept.  He accepted the evidence 
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of Mr. Ramdeen that additional funding did not arise.  I do not have all of the 

evidence before me but such that is before me suggests that there was a more 

than sound basis upon which the judge could so have found.  The e-mails to 

which Mr. Knox pointed, in particular the second appellant’s e-mail of 24
th

 June, 

2007, were not sufficiently clear as to suggest any positive assurance or 

suggestion of additional funding coming from Mr. Ramdeen. 

(b)  Other areas of error 

(i)  Further financing 

[24] Mr. Knox also pointed in his written submissions, to other areas of error in the 

judgment upon which a successful appeal could found.  He pointed to 

contemporaneous correspondence between the second appellant and GAM in 

which the second appellant stated that they may need further financing (see her 

e-mail of 24
th

 June 2007).  Mr Knox submitted that the judge did not deal with 

the appellants’ contention that Mr. Ramdeen knew of the need for further 

financing and, to the extent that the judge may have intended by the acceptance 

of Mr. Ramdeen’s evidence to hold that Mr. Ramdeen did not know, he was 

plainly wrong. 

 

(ii)  Lending limit 

[25] The second related area was what Mr. Knox described was the judge’s 

uncertainty as to whether GAM was subject to a lending limit.  He submitted 

that there was such a limit and that no doubt, the judge’s uncertainty related to 

Mr. Ramdeen’s evidence in cross-examination that there was no limit.  This he 

said was a clear resiling by Mr. Ramdeen from his previous statements.  He 

added that GAM did not plead this and that its failure beforehand to contradict 

the second appellant’s assertions about the limit, completely undermined Mr. 

Ramdeen’s volte face. 

Conclusion 

[26] In my judgment the judge accepted Mr. Ramdeen’s evidence and in so doing he 

did intend to hold that he (Ramdeen) had no knowledge of any need for further 

financing.  The judge had the benefit of hearing and seeing the witnesses.  All 
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the contemporaneous documents were before him.  I do not consider, on the 

evidence before me, that he is plainly wrong nor do I consider it likely that that 

finding of fact will be reversed. 

(iii)  Conduct of the trial 

[27] Mr. Knox also submitted that even allowing for the difficulties which arise when 

a litigant represents himself, the judge did not give the second appellant the 

assistance he should have during her cross-examination of Mr. Ramdeen.  He 

pointed to the judge’s refusal to permit her to cross-examine Mr. Ramdeen on 

the pleadings.  He submitted that he also frequently appeared to cut her off from 

a particular line of questioning. 

Conclusion 

[28] I have read the entire transcript of the trial.  The judge was wrong not to permit 

the second appellant to cross-examine on the pleadings.  There also were other 

areas of the judge’s intervention during cross-examination which troubled me 

and caused me some pause.  But having read the entire proceedings, I do not 

consider that those errors inhibited the appellants’ case in any way.  Indeed, the 

judge also went to considerable length to assist the appellant by helpfully 

clarifying areas of her questioning.  But given the second appellant’s own 

responses in cross-examination on the issues to which the pleadings relate, the 

failure to permit her to cross-examine Mr. Ramdeen on the pleadings did not 

result in any disadvantage to the appellants. 

[29] As to Mr. Knox’s submission that the appellants are entitled to damages in 

negligent misstatement, I consider that, on the pleadings, such a claim is far-

fetched and unlikely to succeed.   

(iv)  The no set-off point 

[30] The judge also held that the appellants were not entitled to set off any 

counterclaim against GAM’s claim on the promissory notes.  Mr. Knox 

submitted that this holding was misconceived because while that may hold true 

for an application for summary judgment on a claim based on promissory notes, 
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it does not affect a full trial.  This is so because once judgment is given on a 

cause of action, the cause of action merges in the judgment and the parties’ 

rights are governed by the judgment.  Once judgment was found for the 

appellants on their counterclaim, the judge would then have power to order the 

two judgments to be set off against each other. 

Conclusion 

[31] Mr. Knox cited no authority in support of this proposition.  But it is trite that 

actions on promissory notes are subject to limited defences.  I do not consider 

that the limitations on the right of set-off is necessarily confined to applications 

for summary judgment.  It will all turn on the facts and circumstances of a given 

case.  In this case the appellants have a difficult task in seeking to reverse the 

judge’s findings of fact in respect of their counterclaim.  It is unlikely that their 

appeal will succeed and thus result in an order for set-off.   

I turn to the second consideration. 

2.  Whether any special circumstances exist which will justify exceptionally a stay 

of execution 

[32] As I understood his submission, Mr. Knox contended that there were advantages 

and disadvantages which amounted to special circumstances justifying the grant 

of a stay of execution.  He pointed to the following advantages to granting a stay 

of execution. 

(a) The cost of completing the project is $39.6 million and the 

appellants have an offer from Kee-Chanona Ltd to complete the 

project.  Kee Chanona estimates that this will take 12 months, 

and are prepared to go ahead immediately, as long as there is a 

stay in place to prevent GAM from taking possession and 

exercising its power of sale in the meantime.  Mr Chanona’s 

company is an extremely reputable company that has carried out 

a number of large projects in Trinidad. 
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(b) To allow the project now to be completed by Kee Chanona will 

represent a substantial advantage not only to the appellants (as it 

will enable them to make a profit on the project), but also to 

GAM, as it will increase the value of the property and enable it 

on any footing to be paid out first from the proceeds of the 

eventual sales if the appeal fails. 

 

(c) Further, this will represent a substantial advantage to the ten 

purchasers who would still like to go ahead with their purchases, 

and to the other 18 purchasers, who have now pulled out but 

who will be entitled to the return of their deposits only when the 

flats are resold. 

[33] As to disadvantages to the appellants that would follow from refusing a stay, he 

submitted that: 

(a) The appellants have no substantial unencumbered assets of their 

own with which to satisfy the judgment.  It is not a case, 

therefore, where they can simply liquidate assets other than 

Hevron Heights to pay it, with a view to recovering it later from 

GAM if their appeal succeeds. 

 

(b) 28-29 Victoria Square which is worth $20 million, is held in 

trust by the appellants’ children, with a life interest for Mrs. 

Deslauriers.  It would be senseless to force a sale of this 

property pending the appeal rather than to allow the project to be 

completed.  The Victoria Square property is the only income 

generating property that Mr. and Mrs. Deslauriers have any 

interest in and currently supports the Hevron Heights project 

entirely.  Any loss of the income from this property will not only 

reduce them to no income whatsoever but will also importantly 

remove their ability to preserve the works at the Hevron Heights 
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project and negatively affect the many purchasers of the 

apartments in the project who either wish to continue with the 

sale or to be refunded their deposits at the end of completion.   

 

He added as to the property at 61 Goodwood Park, two 

residential apartments are occupied by her son and her daughter 

and the latter’s husband,  The whole property there (there are 

three other apartments and land) is the subject of a dispute 

between Mrs. Deslauriers and her step-brother, which is still 

being litigated in the courts.  Further, it is understood that this 

property is not worth anywhere near the judgment debt, so for 

all these reasons it would make no sense (even if it could be 

done) to let enforcement take place against  it. 

 

(c) Unless a stay is granted (or at least, a stay restraining the taking 

of possession and the exercise of the power of sale) Kee 

Chanona will not complete the construction of the project, and 

no financier is likely to advance finance to Mr. and Mrs. 

Deslauriers on the security of a second charge over the property 

to enable them to finish off the development. 

 

(d) GAM is in no position itself to take possession of Hevron 

Heights and finish off the project, as it is clear that it has no 

experience itself either of carrying out such projects, or of 

financing them. 

 

(e) If GAM were to take possession and to sell, it would obviously 

be seen by any potential purchaser as selling as a mortgagee in 

possession of an uncompleted development project, which of 

itself is likely to reduce the purchase price below what could 

otherwise be fetched (or at least there is a substantial risk of 

this). 
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(f) It is quite unclear what a purchaser, if he bought the property, 

would then actually do with it, and in particular whether he 

would fund it to completion, or just do something else, thereby 

prejudicing the interests of those purchasers who might still be 

prepared to go ahead with the purchase if the development is 

completed. 

 

(g) If the appellants’ counterclaim were to succeed, and it were to 

be held that on a balancing of the respective judgments on claim 

and cross-claim there was nothing due to GAM (or indeed not 

much due to it), such that the sale should never have taken 

place, it would inevitably be a time-consuming and expensive 

process to work out what exactly consequential compensation it 

should pay to them for the consequences of the wrongful sale.  

Nor is it certain, given that GAM’s limited share capital is just 

$25 million (see paragraph 26 of Mr. Ramdeen’s statement at 

trial) that it would be able to pay all such consequential 

compensation, which could be very substantial indeed, given 

that (if the project is allowed now to complete) the development 

is likely to be worth about $108 million. 

 

(h) He also pointed to the disadvantages to GAM of granting a stay.  

He added that conversely, granting a stay is unlikely to cause 

any material disadvantage to GAM in particular.  Hevron 

Heights, if sold in its current condition, would probably fetch 

only $20 million (see paragraph 39 of Mrs. Deslauriers’ 

supplemental affidavit), and there will be considerable 

advantage to GAM by the project being completed so that (even 

if the appeal fails) the balance of its debt becomes covered by 

the increase in value resulting from completion. 
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Conclusion 

[34] In my judgment all these arguments are sound and eminently reasonable but 

much of it is a matter for discussions between the parties.  The difficulty for the 

appellants is that these arguments, at best, must be taken in the context of the 

likelihood of success of their appeal.  However much I may be concerned that 

the appellants may be adversely affected by the sale of their assets, I do not 

consider that their appeal is likely to succeed, and, given that unlikelihood, 

however sympathetic I may be to their personal circumstances, a stay of 

execution cannot be granted on the basis of the arguments put forward by Mr. 

Knox.  In this regard see the judgment of the Court of Appeal in Romain v. 

Water and Sewerage Authority Civ. App. 24 of 1997 at page 4 (unreported), 

per de la Bastide C J.   

3.  Lack of reasonable prospect of recovery of moneys. 

In any event, there is no lack of reasonable prospect of recovery of moneys paid 

under the judgment.  Mr. Knox sought to put the argument far more subtly. It 

was not that the money could not be recovered from the respondent (as Mrs. 

Peake submitted, the respondent clearly has the wherewithal to pay) but that it 

would be a time-consuming and expensive process to work out the consequential 

compensation to be paid to the appellants for the consequences of a wrongful 

sale in the event of successful appeal.  The fact remains however, that GAM has 

successfully prosecuted its claim against the appellants and is entitled to the 

fruits of its judgment.  The appellants have defaulted on their loan since 2009 

and as Miss Seepersad deposed, GAM’s underlying investment portfolio is being 

adversely affected.  It is entitled to seek to recover against the appellants’ assets.  

GAM is also legally advised and is no doubt prepared to bear the financial 

consequences of a successful appeal including having to bear the financial 

burden for any wrongful sale.  It will, no doubt, also have to bear the expense for 

the time consumed in working out a calculation of the damages. 

[35] Finally, Mr. Knox submitted that in any event quite apart from the merits of the 

appeal, the Court of Appeal had a discretion under Part 43.9(b) to vary the 



 

Page 26 of 26 
 

judgment to provide that the time for payment be extended to 12 months or so 

from the date of this order and in a special case like this, where everyone is 

likely to gain and no one to lose, this would be an appropriate case. 

[36] I do not consider I have heard sufficient argument to make an order which would 

effectively vary the substantive decision of a judge at trial, without a decision on 

the merits of the appeal.  But in any event, I also do not consider that there are 

such special circumstances which, if I do have such a discretion, justify the 

exercise of the discretion in that manner.  I must bear in mind that GAM’s 

interests and that of its investors/depositors are also involved here.  

Postponement of payment limits the options of GAM with respect to the 

recovery of its capital at least for twelve months.  Any decision on postponement 

of payment should be a matter to be decided between the parties. 

 The application is dismissed with costs. 

 

 

NOLAN P G BEREAUX 

Justice of Appeal 


