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Introduction

1.

Luisa Del Valle Martinez Hernandez and her minor son, Jesus Alexander Rodriguez
Martinez (Luisa and Jesus ) are the Appellants before this Court . They are Venezuelan
migrants who entered Trinidad and Tobago illegally and are subject to a deportation
order, the execution of which has been stayed by the order of Quinlan- Williams J, in
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related proceedings under s. 14 of the Constitution.1 They are detained at present at
the Chaguaramas Heliport pursuant to the order of the Minister of National Security
under the Immigration Act.2
2.

The central question in this appeal is whether Luisa and Jesus are entitled to be released
from detention, pursuant to a Writ of Habeas Corpus ad subjiciendum3.

3.

This appeal was ordered to be heard together with three (3) others, namely, the Chief
Immigration Officer v. Nelysbeth Adriana Contrera4, the Chief Immigration Officer
v. Coralza Del Valle Marin Torres5 and the Chief Immigration Officer v. Keren Keysi
Gobin Navarro (by her next friend Elizer Torres) and Keysha Ediceryls Gobin (by
her next friend Eliezer Torres)6 on the ground that they canvassed similar issues.

4.

Whereas, indeed, the issues which arise in all four appeals are similar, it is our view
that the instant appeal is distinguishable from the others. We hold this view because the
instant appeal is the only matter in the tetrad of cases, where the Appellants are
detained. We note as well that, in the three remaining matters, the issues relate not only
to the lawfulness of the detention, but to the lawfulness of the underlying decision to

1

CV2020-4193
The Immigration Act Ch 18:01
3
Referred to throughout this judgment as a Writ of Habeas Corpus
4
The Chief Immigration Officer v. Nelysbeth Adriana Contrera CA P40/2021
5
The Chief Immigration Officer v. Coralza Del Valle Marin Torres CA P24/2021
6
The Chief Immigration Officer v. Keren Keysi Gobin Navarro (by her next friend Elizer Torres) and Keysha
Ediceryls Gobin (by her next friend Eliezer Torres) CA P31/2021
2
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detain. Our decision in respect of Luisa and Jesus will therefore precede our decision
on the remaining three appeals.
5.

Two principal issues arise in this appeal. The first is whether the Chief Immigration
Officer (the CIO) was empowered by section 16 of the Immigration Act7 to detain the
Appellants. The second, and indeed the more complex question, is whether their
continued detention is unlawful.

6.

Applying the principles expounded in Hardial Singh8, we considered all the
circumstances and hold that both the initial detention and its continuation were lawful
and that the appeal ought to be dismissed.

Background

7.

Jesus Alexander Rodriguez Martinez (‘Jesus’) is the 13-year-old son of Luisa Del Valle
(‘Luisa’). They are both citizens of the Bolivarian Republic of Venezuela. Jesus and
Luisa “the Appellants” entered Trinidad on November 17, 2020. They were part of a
large group of Venezuelan migrants. They were apprehended by the Trinidad and
Tobago Police (TTPS) and on November 17, 2020, and were escorted out of Trinidad
by the Trinidad and Tobago Coast Guard.

7
8

Ch 18:01
[1984]1 WLR 704
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8.

Three days later, however, the Appellants re-entered Trinidad. They were detained by
the TTPS and placed in quarantine. Their period of quarantine came to an end on
December 15, 2020.9

9.

On December 15, 2020, Luisa, the adult Appellant was interviewed by immigration
officers with the assistance of interpreters. The immigration officers found the
Appellants to have entered Trinidad illegally and a detention order was issued in
relation to Luisa, who continued to be entrusted with the care of the minor, Jesus.

10.

On January 12, 2021 the Minister of National Security issued a deportation order
against Luisa under the Immigration Act.10

11.

The Appellants instituted proceedings under section 14 of the Constitution.11 Pursuant
to those proceedings, they obtained 3 successive interim orders, enjoining the AttorneyGeneral from removing them from the jurisdiction of Trinidad and Tobago. 12

12.

The first interim Order, was made on December 2, 2020 by Charles J. This Order
prevented the removal of the Appellants during the period of quarantine fixed by the
Chief Medical Officer. 13

13.

The period of quarantine having ended, the Appellants were successful in obtaining
another interim order. On December 15,2020, Rahim J, ordered that the Attorney-

9

See the letter dated January 14, 2021 from Abdul R.F. Mohammed, Legal Officer I, Immigration Division to
Umesh Maharaj, Attorney at Law for the Applicants. (MDVATS)
10
Chap 18;01 “the Act”
11
CV2020-4193 Between Jesus Alexander Rodriguez Martinez and Luisa Del Valle Martinez Hernandez v. AG
12
The correctness of an injunction against the AG was neither raised nor considered
13
The Order is exhibited to the affidavit of Maryuris Del Valle Arismendy Taguatigua as MDVAT1
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General, his servants and or agents be prevented from removing the Applicants from
the jurisdiction of Trinidad and Tobago pending the determination of Civ. App. P. 326
of 2020, a procedural appeal which engaged the attention of the Court of Appeal.14
14.

Following the determination of Civ. App. P. 326 of 2020, the Appellants obtained yet
another interim order. The third Order, made by Quinlan-Williams J on January 18,
2021, continued the Order which had been made by Rahim J on December 15, 2020,
until the hearing and determination of the constitutional motion.

15.

On January 28, 2021, the Appellants applied for a Writ of Habeas Corpus. They relied
on the affidavit of Maryius del Valle Arismendy Taguatigua, who testified that she was
the step-sister of Luisa.15 On the following day, Mme Justice Mohammed ordered that
the Writ be issued.

16.

In compliance with Part 57.5 of CPR., the, CIO filed a Return to the Writ.16 The Return
comprises a statement of the events leading to the detention of the Appellants. It
recounted the following events:

the entry of the Appellants into Trinidad; the

determination by the Immigration Division that they had entered Trinidad illegally; that
an order of deportation had been made against the second Appellant and that they were
being detained pursuant to section 16 of the Act Chapter 18:01.

14

The Order of Rahim J is exhibited as MDVAT 2
See the affidavit of Maryius del Valle Arismendy Taguatigua filed on February 28, 2021
16
The full text of the Return has been reproduced at Appendix 1
15
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17.

Additionally, the Return to the Writ identified the sections which the Appellants had
contravened. These included section 40 (a) of the Immigration Act which renders
illegal entry into Trinidad and Tobago an offence. The Writ also alleged that the
Appellants had breached regulation 13 (5) of the Immigration Regulations17, by
entering Trinidad without a valid and subsisting visa and that they had entered Trinidad
when the borders were closed pursuant to the COVID-19 Regulations.

Judgment

18.

Madame Justice Mohammed refused to order the release of the Appellants because she
was satisfied that the Return of the Writ had demonstrated a lawful basis for the
Appellant’s detention, that is to say that a valid deportation order had been issued by
the Minister under section 11 of the Act.18

Submissions for the Appellant

19.

In contending that the trial Judge was plainly wrong, Mr. Ramdeen argued that the
Immigration Act19 did not invest the Respondent with the power to detain as a
consequence of a deportation order.

20.

Mr. Ramdeen argued further that, even if there was a power to detain pending
deportation, such detention could not be for an indefinite period and that the power of

17

Ch. 18:01
See the Reasons of Mohammed J at paragraph 5
19
Immigration Act Chap 18:01
18
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detention could only be exercised during the period necessary, in all circumstances of
the case to effect removal.

Submissions for the Respondent

21.

Senior Counsel for the Respondent countered that the trial Judge was correct in all her
findings.

22.

He argued that the detention was valid by virtue of a valid deportation order and that
the period of detention was not unreasonable.

23.

The Respondents contended that where the detention is lawful and the detained person
challenges the underlying administrative decision this must be done by way of judicial
review. Mr. Hosein submitted that the Appellants had challenged the underlying
decision to make a deportation order. We observe however, that such challenge has
been made in the Constitutional Motion referred to supra. It was therefore unnecessary
to explore this aspect of the Respondent’s argument or the supporting authorities.

Issues

24.

Two issues arise in this appeal. The first is whether the judge was plainly wrong in
holding that the deportation order provided a valid ground for the detention of the
Appellants.
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25.

The second is, assuming that the judge was correct in so finding, whether the Appellants
had been detained for an unreasonable period of time so as to render their detention
unlawful.

The Lawfulness of the Detention

26.

Section 3 of the Immigration Act20 prohibits the entry or sojourn of immigrants into
Trinidad and Tobago, except as permitted under the Act. Accordingly, regardless of
ethical or philosophical objections, the general statutory rule is that immigrants are not
allowed entry into Trinidad and Tobago, unless permitted by the Immigration Act.

27.

The Act, by section 8 provides a list of prohibited entrants and section 9 contains a list
of permitted entrants. 21

28.

In respect of a prohibited entrant, the Minister may make a deportation order22, which
requires the person in question to leave and to remain outside of Trinidad and Tobago.23
There is no right of appeal against a deportation order.

29.

Following the making of a deportation order, the Minister is empowered to issue a
warrant of arrest for the person in question.24 The Minister may also make an order of
detention.25 Finally , section 16 of the Act, upon which the Respondent relies, authorises
the detention of a person, pending deportation, in these words :

20

Immigration Act Chapter 18:01
Ibid
22
See Section 11 of the Immigration Act
23
Deportation Order defined at section 2
24
See section 14 (1) of the Act
25
See section 14 (2) of the Act
21
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“Any person in respect of whom….a deportation or rejection order has been
made may be detained pending….deportation at an immigration station or other
place satisfactory to the Minister.”
30.

The Act therefore, clearly provides a scheme for the detention of prohibited persons,
pending their deportation.

31.

A deportation order had been made against Luisa, the adult Appellant. The deportation
order recited that the adult Appellant, not being a citizen of Trinidad and Tobago, was
a prohibited person under s. 8 (1) (p) and (q) of the Act. By virtue of s. 16 of the Act,
there was a lawful ground for her detention and the minor in her care. The Judge was
correct so to decide and the first issue must be decided against the Appellants.

Lawfulness of the continued detention

32.

Detention under section 16 of the Immigration Act 26 cannot be for any purpose, other
than deportation. In that event, detention is permissible only for a period which is
reasonable. It cannot be for an indeterminate period. It must be pending deportation and
if it is prolonged for an unreasonable time, the continued detention becomes unlawful
and the detained person is entitled to her liberty. This principle has been established
by the highest and most recent authorities which will be considered below.

33.

It was the task of the trial Judge to determine whether, in all the circumstances, the
continued detention of the Appellants was unreasonable. The Judge expressed the view

26

Immigration Act Ch 18:01
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that the interim injunctive order, which had been made by Quinlan-Williams J on
January 18, 2020, did not have the effect of invalidating the deportation order. The trial
Judge formulated her reason in this way:
“In my opinion, the order of Quinlan-Williams J made on the 18 January 2021
restraining the deportation of the Applicants pending the determination of the
substantive constitutional proceedings concerning the Applicants did not
invalidate the Deportation Order but temporarily prevented the Respondent
from taking any further steps to give effect to it.”27

34.

However, the Judge fell short of exploring whether in all the circumstances, the period
of detention was unreasonable. It therefore falls to us to do so.
The answer to this intricate question is to be found in the authorities, all of which were
cited by learned Counsel for the Appellants.

The Authorities

Hardial Singh28

35.

Hardial Singh was an Indian National, who entered the United Kingdom just before his
20th birthday. His entry was lawful and he was given indefinite leave to remain in the
UK.

27
28

See the Reasons of Mohammed J at para 5.
R v Governor of Durham Prison ex parte Singh [1984] 1W.L.R. 704
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36.

Many years later, Hardial Singh committed criminal offences and was sentenced to
serve a term of imprisonment. While he was in prison, he was visited by immigration
officers. Fearing that he would be deported, Hardial Singh absconded.

37.

Consequently, the Secretary of State made a decision to deport Singh, on the ground
that it was deemed to be for the public good. A deportation order was served on Singh
in June, 1983. Singh was detained pursuant to the deportation order and to powers
conferred on the Secretary of the State under the Immigration Act.

38.

Hearing an application for habeas corpus, Woolf J, sitting in the Divisional Court,
considered the proper length of time during which the executive could lawfully detain
an individual pending their removal from the UK, pursuant to the deportation
machinery.29

39.

Woolf J observed that the statutory power of detention, which was invested in the
Secretary of State, was not subject to express limitations. However, Woolf J delineated
the following implied limitations, the terms of which are now referred to famously as
the Hardial Singh Principles. These are set out below:
“Although the power which is given to the Secretary of State in paragraph 2 to
detain individuals is not subject to any express limitation of time, I am quite
satisfied that it is subject to limitations. First of all, it can only authorise
detention if the individual is being detained in one case pending the making of

29

R v Governor of Durham Prison ex parte Singh [1984] 1W.L.R. 704
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a deportation order and, in the other case, pending his removal. It cannot be
used for any other purpose. Secondly, as the power is given in order to enable
the machinery of deportation to be carried out, I regard the power of detention
as being impliedly limited to a period which is reasonably necessary for that
purpose. The period which is reasonable will depend upon the circumstances of
the particular case. What is more, if there is a situation where it is apparent to
the Secretary of State that he is not going to be able to operate the machinery
provided in the Act for removing persons who are intended to be deported within
a reasonable period, it seems to me that it would be wrong for the Secretary of
State to seek to exercise is power of detention.”30
40.

Woolf J, after having examined all the circumstances, expressed the view that the Home
Office had not taken the action which it ought to have taken and had not taken it
promptly.31 It is, however, of significance that ultimately, Hardial Singh was not
released pursuant to the Writ of Habeas Corpus. His detention was adjourned to afford
the Respondent the opportunity to produce further evidence, which might facilitate the
effecting of the deportation.

30
31

R v Governor of Durham Prison ex parte Singh
[1984] 1W.L.R. 704 at page 987 f-g
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Tan te Lam32

41.

The Hardial Singh Principles were applied by the Privy Council in Tan Te Lam v. Tai
A Chau Detention Centre. In that case, the Applicants, being of Chinese origin, were
resident in Vietnam. They were part of the influx of Vietnamese refugees into Hong
Kong, in the 1970s and 1980s. Lord Browne-Wilkinson described the dilemma of the
Government of Hong Kong in their terms:
“Since 1985 some 80,000 migrants from Vietnam have arrived by boat in Hong
Kong (“the Vietnamese boat people”). This enormous influx has placed great
strains, economic, human and legal, on the colony. It has had to seek a balance
between the claims of the immigrants to humane treatment and the practicalities
of handling such a multitude of uninvited visitors.” 33

42.

The Applicants were refused refugee status and were detained under section 13 (1) (1)
Immigration Ordinance “pending removal from Hong Kong”.

43.

Keith J, at first instance, ordered the release of three of the applicants, on the ground
that there was an extant policy of the Vietnamese Government to refuse repatriation of
non-Vietnamese nationals. There was therefore no possibility that the three applicants
could be compulsorily repatriated.

32
33

Tan te Lam and others v. the Superintendent of Tai A. Chau Detention Centre [1997] A. C. 97
Ibid at page 102
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44.

The decision of the trial judge was set aside on appeal. The applicants appealed to the
Privy Council. Applying the Hardial Singh principles, the Privy Council restored the
order of the trial judge. Their Lordships held further that the burden was carried by the
executive to prove the facts necessary to justify the conclusion that the persons were
being detained pending removal.

45.

Lord Browne-Wilkinson endorsed the principles enunciated by Woolf J in these terms:
“Section 13 D (1) confers a power to detain a Vietnamese migrant ‘pending his removal
from Hong Kong.’ Their Lordships have no doubt that in conferring such a power to
interfere with individual liberty, the legislature intended that such power could only be
exercised reasonably and that accordingly it was implicitly so limited. The principles
enunciated by Woolf J. In the Hardial Singh case…are statements of the limitations on
a statutory power of detention pending removal. In the absence of contrary indications
in the statue which confers the power to detain “pending removal” their Lordships
agree with the principles stated by Woolf J. First, the power can only be exercised
during the period necessary, in all the circumstances of the particular case, to effect
removal. Secondly, if it becomes clear that removal is not going to be possible within a
reasonable time, further detention is not authorised. Thirdly, the person seeking to
exercise the power of detention must take all reasonable steps within his power to
ensure the removal within a reasonable time.” 34

34

See [1997] A. C. 97 at 111 A
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46.

Many courts have considered and reformulated the principles enunciated by Woolf J in
Hardial Singh.

One of these was R (I) v Secretary of State for the Home

Department35, an authority cited by Honeywell J in Souop v. CIO, a decision relied on
by Mr. Ramdeen for the Appellants. In Re I Lord Justice Dyson divided the Hardial
Singh Principles into these factors:
i)

The Secretary of State must intend to deport the person and can only use
the power to detain for that purpose;

ii)

The deportee may only be detained for a period that is reasonable in all
the circumstances;

iii)

If, before the expiry of the reasonable period, it becomes apparent that
the Secretary of State will not be able to effect deportation within that
reasonable period, he should not seek to exercise the power of detention;

iv)

The Secretary of State should act with the reasonable diligence and
expedition to effect removal.

47.

In R (A) v Secretary of State for the Home Department36, Toulson LJ further distilled
the Hardial Singh principles into these two core principles:
“The Home Secretary’s exercise of the statutory power to detain a prospective
deportee until his removal or departure is not unfettered. It is limited in two
fundamental respects. First, it may be exercised only for the purpose for which

35
36

R (I) v Secretary of State for the Home Department [2002] E.W.C. A Civ 888
[2007] E.W.C.A. Civ 804
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the power exists. Secondly, it may be exercised only during such period as is
reasonably necessary for the purpose. The period which is reasonable will
depend on the circumstances of the case.” 37
48.

The authorities, therefore, speak with one voice. A detention under s. 16 of the
Immigration Act, must be for the purpose of deportation and nothing else. Detention
would be unlawful if the immigrant is being held because of pending criminal charges.
Even if the immigration authorities are correct in terms of the purpose of the detention,
the period of detention must in all the circumstances be for a reasonable period. What
is reasonable in that context is not assessed according to Wednesbury principles. It is
determined by the court, having regard to all the circumstances.

Naidike & Ors v. Attorney General of Trinidad and Tobago38

49.

Learned Counsel for the Appellants cited and relied on the decision of their Lordships
in Naidike. This authority establishes that the liberty of the subject is a paramount
consideration in the interpretation and application of the Immigration Act.39

50.

Naidike was a Nigerian citizen. He qualified in Nigeria as a medical doctor in
December, 1990. In February, 1991, he took up an internship in Trinidad and Tobago
at the San Fernando General Hospital. In September, 1995, the immigration department

37

Ibid
(Trinidad and Tobago) [2004] UKPC 49 (12 October 2004)
39
Ch 18:01
38
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refused the application of the Ministry of Health to have Dr. Naidike’s work permit
renewed. Dr. Naidike continued nonetheless to work in Trinidad.
51.

He was eventually detained, on the instructions of the CIO for remaining in the country
illegally. He applied for a Writ of habeas corpus. This was refused by Warner J in
December, 1995. Dr. Naidike initially lodged an appeal but failed to pursue it.

52.

On December 20 1995, Dr. Naidike began judicial review proceedings challenging the
refusal of the Minister of National Security to renew his work permit and challenging
his detention under s. 15 of the Act.40 One month later, the Minister of National Security
made a deportation order against Dr. Naidike. Having obtained leave to apply for
judicial review, Dr. Naidike was granted a stay of the deportation order. He then
commenced two new claims. The first was an application for judicial review,
challenging the deportation order. The second was a wide-ranging constitutional
motion41 .

53.

Dr. Naidike was unsuccessful at first instance and before the Court of Appeal. Upon
his appeal to the Privy Council, their Lordships allowed his appeal in relation to his
arrest and detention under the Act.42

54.

Many of aspects of the decision in Naidike are not relevant to the instant claim. The
only aspect of Naidike which is relevant to the appeal before this panel, concerned his

40

Ch 18:01
See Naidike & Ors v. Attorney General of Trinidad and Tobago (Trinidad and Tobago) para 14
42
Immigration Act Chap 18:01
41
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challenge to his arrest and detention under section 15 of the Act. Strictly speaking
therefore, Naidike is not comparable to the matter before this court which is concerned
with a section 16 43 detention.
55.

Naidike becomes relevant however and provides guidance in this appeal in so far as
their Lordships established that statutory uncertainty will be resolved in favour of the
liberty of the individual.44 Their Lordships had this to say:
“The regrettable fact is that section 15 (and, indeed, certain other sections in
this part of the Act) contain a number of puzzling features. The Board in the end
is driven to the view that the intended scope of section 15 is uncertain and that
this uncertainty must be resolved in favour of the liberty of the individual. The
governing principle is that a person's physical liberty should not be curtailed or
interfered with except under clear authority of law.”45

56.

In the context of the Minister’s power of detention under section 15 of the Act, their
Lordships restated the limitation on the ministerial power of detention under the Act:
“unless the immigrant’s detention is required for an enquiry to be held forthwith
or for his removal to be effected pursuant to a deportation order already in
force, there seems to be no sound reason for the power to be exercised.” 46

43

Immigration Act Chap 18:01
See Naidike & Ors v. Attorney General of Trinidad and Tobago (Trinidad and Tobago) [2004] UKPC 49 ( 12
October 2004) at paragraph 48
45
See Naidike para 48
46
See Naidike & Ors v. Attorney General of Trinidad and Tobago (Trinidad and Tobago) [2004] UKPC 49 (12
October 2004) at paragraph 50.
44
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In our judgment, the same principle is applicable to the statutory power of detention
under section 16 of the Immigration Act Chap 18:01.

Local Authorities

57.

Numerous local authorities were cited on behalf of the Appellants. They concern the
immigration woes of persons hailing from lands as varied as Venezuela, Nigeria and
Cameroon. They are also varied in terms of the types of applications which engaged
the attention of the Court. In some instances, the Court heard applications for judicial
review, or constitutional motions, while in others, there were applications for habeas
corpus. With the exception of one case, we found their factual circumstances
distinguishable from the instant appeal. The local authorities are summarised below.

58.

In Christopher Odikagbue v the Chief Immigration Officer and the Attorney General
47

Kokaram J (as he then was) heard a mixed claim for relief under the Constitution

and under the Judicial Review Act48.
59.

Odikagbue a citizen of Nigeria entered Trinidad and Tobago illegally. He had been
charged with drug related offences and was detained by the Chief Immigration Officer
in 2015, for the purpose of holding a special inquiry. At the date of the judgment of
Kokaram J, Odikagbue was still in custody.

47
48

CV 2016-02258
Chapter 7:08
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60.

Justice Kokaram held that Odikagbue’s detention was unreasonably long. Kokoram J
expressed the view that to continue to detain Odikagbue under the “Immigration Act”
confuses the lawful authority of the CIO under the Immigration Act to detain for the
purpose of holding a special enquiry and the authority to detain on suspicion of the
commission of a criminal offence.

61.

A similar reason motivated the detention of Troy Thomas. In Troy Thomas v CIO 49,
Kokaram J (as he then was) ordered the release of the Applicant who had been detained
pending deportation for a period of 5 months. Kokaram J found that the CIO, rather
than deporting the applicant chose to keep him in detention awaiting the advice of the
DPP, in respect of pending criminal charges against the Applicant.

62.

Odikagbue and Troy Thomas were comparable to Hardial Singh, where the purpose
of the detention was not pending deportation, but pending criminal charges. These are
clearly distinguishable from the instant appeal, since the Appellants have not been
charged with any criminal offence.

63.

Souop v.The Chief Immigration Officer

50

was an application for a writ of habeas

corpus. It was heard by Honeywell J and concerned the detention of a citizen of the
Cameroon. Isioma Loveth Eze v Chief Immigration Officer,51 was a mixed claim for
judicial review and constitutional relief and concerned the detention of a citizen of

49

CV2019-00888
CV2016-2258
51
CV2016-4426
50
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Nigeria. Gobin J heard and determined Eze after Eze had left Trinidad and Tobago.
These authorities addressed the detention of immigrants, at the point of their attempts
to leave the jurisdiction of Trinidad and Tobago. Their contrast with this appeal is
obvious.
64.

In Miranda Valentina Velasquez Cedeno v The Chief Immigration Officer
“Cedeno”52, Justice Kangaloo considered facts which were similar to those which at
present engage our attention. Cedeno and her minor daughter entered Trinidad and
Tobago illegally. They were arrested and detained and a deportation order made for
their expulsion from Trinidad. The Applicants in Cedeno initiated proceedings under
section 14 of the Constitution and obtained an injunctive order restraining the AttorneyGeneral from giving effect to the deportation order.

65.

Justice Kangaloo considered extensive evidence which was filed on behalf of the Chief
Immigration Officer. Ultimately however, she held that it would be presumptuous of
the State to insist that it can detain the Applicants pending deportation.53 For reasons
set out below, we respectfully disagree with Kangaloo J and prefer the reasoning of the
Judge in this matter, where she noted that the interim injunction did not invalidate the
deportation order.

Discussion

52

CV2021-00400
Cedeno paragraph 64

53
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66.

The Appellants were detained and continue to be detained pursuant to the deportation
order which had been made against them on January 12, 2021. In this way, the instant
appeal is distinguishable from Hardial Singh and Troy Thomas , where the applicants
were being detained pending criminal charges and the advice of the DPP.

67.

We therefore proceed to consider the second limb of Hardial Singh that is to say
whether in all the circumstances the length of the detention was unreasonable.

68.

The circumstances of this matter emerge from the supporting affidavit of Maryius del
Valle Arismendy Taguatigua54 and from the Return of the Writ. Although the Return is
not sworn evidence, there was no indication that the Appellants objected to the contents
of the Return or suggested that the statements therein were inaccurate.

69.

The narrative of the relevant circumstances begin with Trinidad and Tobago, and in
fact, the entire global community, being faced with a pandemic. On account of the
pandemic, the borders of Trinidad and Tobago were closed. The closure was absolute,
so that even Trinidad and Tobago citizens, stranded abroad, were not allowed entry.

70.

In this context, on November 17, 2020, the Appellants, together with a number of their
compatriots entered Trinidad through an unauthorised port, thus breaching the border
closure as specified in the COVID-19 Regulations. They were detained and escorted
out of Trinidad by the TTCG.55

54

See the affidavit of Maryius del Valle Arismendy Taguatigua filed on February 28, 2021
Trinidad and Tobago Coast Guard. See the Response of the Ministry of National Security dated January 14,
2021 and exhibited as MDVAT 5 to the affidavit of Maryius del Valle Arismendy Taguatigua filed on February
28, 2021.
55
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71.

The Appellants returned, however very shortly after their first escort out. Upon their
return, they were again detained, at first, pursuant to a quarantine order, which came to
an end on December 15, 2020, and then pursuant to a deportation order.

72.

There is no evidence to suggest that the Immigration authorities are either unwilling or
incapable of deporting the Appellants. In fact, they had once before, in the recent past,
been escorted out of Trinidad by the TTCG.

73.

The reason for the delay in deportation and consequently, their continued detention, is
that the Appellants invoked the Court process and obtained injunctive orders preventing
their return. The evidence and the Return of the writ suggest that it is within the power
of the Appellants to end their detention. This will clearly end their restraint as they
return to their country and their liberty is restored. The Appellants are therefore
subjected to self-induced restraint.56

74.

The factor of self-induced restraint does not in itself end the matter. The Court
recognises that by invoking the Court’s process, the Appellants are exercising rights to
which they are entitled under the Constitution. They are guaranteed access to the Court
under section 4(b) of the Constitution and this right is a pillar of our constitutional
democracy.

75.

Accordingly, I proceed to consider whether their detention can be regarded as being
unreasonably long.

56

The phenomenon of self-induced restraint was discussed in The Law of Habeas Corpus by J. Farbey and R.J.
Sharpe
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76.

Unreasonableness is not assessed according to Wednesbury principles57, but is a matter
for the Court. In my view, what is reasonable must be seen in the context of the
Constitutional proceedings. There was every intention on the part of the Respondent to
bring the Appellant’s detention to an end by giving effect to the deportation order.
Doing so now, however will be unlawful and in contempt of the Court order.

77.

It cannot be said at this time, as had been the case in Tan te Lam, that deportation will
not be possible. This will only be so, if and when the Court seized of the Constitutional
motion so rules.

78.

When that day comes, if the Court finds deportation unconstitutional, the immigration
authorities will be required to recognise that they will no longer be able to effect
deportation.58 As in Tan te Lam, the Respondent will be duty bound to end the detention
of the Appellants and allow their integration into the local community.

79.

Until that time, however reasonableness must be measured by the Court proceedings.
The Appellants have deliberately and willingly embarked on the Constitutional Motion.
Unless it can be shown that the proceedings are unreasonably protracted, this Court
must facilitate the hearing and determination of the Constitutional Motion. As long as
the Constitutional Motion is receiving the attention of the Courts of Trinidad and
Tobago it seems that the detention is within the band of a period which is reasonable.

57

Associated Provincial Picture Houses Ltd. v Wednesbury Corp. [1948]1 K.B.223 See too The Law of Habeas
Corpus by J. Farbey and R.J. Sharpe (3rd ed. ) at page 138
58
See the third factor in R(I) supra
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80.

There are however additional circumstances. It does not fall to this Court to assume
how the Court seized of the Constitutional Motion will decide. It is a relevant
circumstance that the Constitutional Motion may be dismissed. In this event, the
Appellants must be available to be deported. Their release may however result in their
absconding with the consequent frustration of the valid deportation order.

81.

The Court cannot shut its eyes to the real possibility that the Appellants will abscond.
Their illegal return, following their initial escort out of Trinidad speaks eloquently of
their desire to remain in Trinidad. They did so in breach of the laws of this and their
own country. This is a real and relevant factor.

82.

The decision of Kangaloo J in Cedeno 59 was very compelling and gave us much food
for thought. We find difficulty, however, in agreeing with Kangaloo J, that it would be
presumptuous of the Immigration authorities to detain the Appellants pending the
hearing and determination of the Constitutional proceedings. Clearly it is not possible
at this time to forecast the final orders that will be made in the Constitutional
proceedings. Should they be determined against the Appellants, however, the
Immigration authorities would be duty bound to give effect to the order made under the
Act. For that purpose, they are entitled to employ the machinery of detention to ensure
that the performance of their duty is not rendered impossible.

59

Supra
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83.

Accordingly, in all circumstances this Court holds the view that the continued detention
of the Appellants is not unreasonable.

84.

Although there were no allegations of unacceptable or unsatisfactory conditions at the
detention centre, we are acutely mindful that the Appellants are a young mother and her
teenage son. That being said, this Court is confident that the Judge, who is seized of the
Constitutional Motion will both hear and dispose of the application with all possible
dispatch and that a decision will be forthcoming by the end of 2021.

85.

The Appeal is accordingly dismissed.

________________________
/s/Mira Dean-Armorer
Justice of Appeal
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IN THE REPUBLIC OF TRINIDAD AND TOBAGO
IN THE HIGH COURT OF JUSTICE
CV2021-00401
IN THE MATTER OF JESUS ALEXANDER RODRIGUEZ MARTINEZ (by his kin and next
friend LUISA DEL VALLE MARTINEZ HERNANDEZ) and LUISA DEL VALLE
MARTINEZ HERNANDEZ
IN AN APPLICATION FOR A WRIT OF HABEAS CORPUS AD SUBJICIENDUM
BETWEEN
JESUS ALEXANDER RODRIGUEZ MARTINEZ
(by his kin and next friend LUISA DEL VALLE MARTINEZ HERNANDEZ)
First Named Applicant
AND
LUISA DEL VALLE MARTINEZ HERNANDEZ

Second Named Applicant
AND
THE CHIEF IMMIGRATION OFFICER
Respondent
RETURN TO THE WRIT OF HABEAS CORPUS

This return is made by Abdul Mohammed, Legal Officer I, Immigration Division, Ministry of
National Security with the authority of the Chief Immigration Officer on this 1st February 2021

(i)
(i)
61

1. The Second Named Applicant is at present detained at the Trinidad and Tobago
2021-02-01
2021-02-15
Defence Force Heliport Facility in Chaguaramas pursuant to a Deportation Order which
14:19:57
19:18:05

was issued by the Minister of National Security on 12th January 2021. A true copy of
the Deportation Order dated 12th January 2021 is attached hereto and marked as “A.”

2. The First Named Applicant is the minor daughter of the Second Named Applicant and
remains in her care at the Heliport, Chaguaramas.

3. The Second Named Applicant was ordered deported by the Minister pursuant to section
11 of the Immigration Act Chapter 18:01 (the Act). On the basis of the Deportation
Order against her, the Second Named Applicant is currently being detained by the
Immigration Division under section 16 of the Act.
4. The Applicants were held by officers of the Trinidad and Tobago Police Service on the
24th November 2020 after having entered this country illegally along with a group of
Venezuelan nationals.
5. The Second Named Applicant was interviewed by an officer of the Immigration
Division on the 15th December 2020. Following the interview, the Applicants were
determined to have entered this country illegally and nonetheless that their entry was
other than in accordance with the Act.
6. The conduct of the Applicants not only finds them as persons described under section
22(1) (i) of the Act, but in breach of several other provisions of the Act and Immigration
Regulations. Details of these breaches are as follows:
(i) Where a person illegally enters into Trinidad and Tobago they commit an
offence under section 40(a) of the Act.
(ii) Nationals or citizens of the Bolivarian Republic of Venezuela under the Second
Schedule of the Act are required to be in possession of a valid and subsisting
visa issued by the Republic of Trinidad and Tobago.
(iii) Entry into Trinidad and Tobago by a Venezuelan national without a valid and
subsisting visa constitutes a breach of regulation 13(5) and 13(11) of the
Immigration Regulations Chapter 18:01 (“the Regulations”).

(ii)
62

(iv) Where a foreign national enters this country without being in possession of a
passport issued by the country in which such person is a national or citizen this 2021-02-15
2021-02-01
14:19:57
19:18:05

constitutes

a

breach of

regulation 13(1) of the Regulations.

(v) By failing to comply with the conditions and requirements of the Act or the
Regulations an illegal entrant also falls within the prohibited class under section
8(1(p) of the Act.

7. The

Applicant's illegal entry

into this country

was

also

at a

time where this

country's

borders were closed to the entry of persons without the Minister's exemption as a
measure in response to the COVID-19 pandemic. Therefore the Applicants acted in
breach of this country's COVID-19 regulations under the Public Health Ordinance

Regulations.

Dated this 1st day of February 2021

Abdul R. F. Mohammed

TO:

THE REGISTRAR
Hall of Justice
Knox Street
Port of Spain

AND TO:

DAYADAI HARRIPAUL
St. Michael's Law
No. 7 Cornelio Street

Woodbrook
Port of Spain
Attorney at law

(iii)
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