REPUBLIC OF TRINIDAD AND TOBAGO

IN THE HIGH COURT OF JUSTICE

Claim No. CV 2008-03055

BETWEEN

STARLITE SHOPPING PLAZA LIMITED

CLAIMANT
AND
WINSTON GARTH MURRELL
JO-ANN MURRELL
(THE PERSONAL REPRESENTATIVES OF THE ESTATE OF
McDONALD MURRELL, DECEASED)
DEFENDANTS
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Before the Honourable Mr. Justice A. des Vignes

Appearances:
Mr. R. Martineau S.C., Mr. C. Kangaloo instructed by Mr. Bengochea for the Claimants

Mr. S. Marcus S.C., Mr. J. Herrera instructed by Mrs. Harper for the Defendants

Background

1.

By Deed of Conveyance (registered as No. DE200701644943D001) made on 22" May, 2007
between Pamela Scott-Browne of the One Part and the Claimant of the Other Part, the Claimant
became entitled to a parcel of land comprising three lots situated in Four Roads in Diego Martin
(hereafter referred to as “the said land”). The said land, which was formerly owned by Rosina

Scott, passed to Pamela Scott-Brown upon her death.
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By Deed No. 12025 of 1958 made on the 17" September 1958, Rosina Scott granted to Edward
Joseph a lease of one lot of land (more particularly described in the Schedule to the said Deed) for

a term of forty (40) years from the 17" September 1958 at a monthly rent of $3.00.

By Deed No. 14541 of 1959 made on 3™ November, 1959 between Edward Joseph of the First
Part, the said Rosina Scott of the Second Part and McDonald Murrell (the Defendants’ late father,
hereinafter called “the Deceased”) of the Third Part, the unexpired residue of the term of forty
(40) years granted by Deed No. 12025 of 1958 was assigned to the Deceased.

It is this parcel of land, comprising one lot and known as No. 142 B Morne Coco Road, Four
Roads, Diego Martin (hereinafter referred to as “the disputed property”) that is the subject of

these proceedings.

The Claimant is seeking a declaration that it is the owner of and entitled to possession of the
disputed property together with the buildings thereon and appurtenances thereto belonging.

The Defendants (the Legal Personal Representatives of the Deceased’s estate), are claiming to be
statutory tenants under the Land Tenants (Security of Tenure) Act, Chap. 59:54 (hereafter
referred to as “the Act”). They are also claiming damages for trespass and for breach of the

covenant for quiet enjoyment.

The primary issue that the Court must decide is whether the Defendants are protected by the Act
and therefore entitled to remain in possession pursuant to a statutory tenancy granted in their
favour by the Act. The secondary issue is whether the Claimant is liable to the Defendants for

trespass upon the disputed property.

Land Tenants (Security of Tenure) Act: Relevant Statutory Provisions

8.

By S. 4 of the Act every tenancy to which the Act applies and which was subsisting immediately
before the appointed day, that is 1* June, 1981, was from that day converted into a statutory lease
for thirty (30) years with an option to renew for a further thirty (30) years. The section reads as

follows:
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S.4(1) Notwithstanding any law or agreement to the contrary but subject to this Act,
every tenancy to which this Act applies subsisting immediately before the
appointed day shall as from the appointed day become a statutory lease for the

purposes of this Act.

(2) A statutory lease shall be a lease for thirty years commencing from the appointed
day and, subject to subsection (3), renewable by the tenant for a further period of
thirty years.

9. The Act also gives the statutory tenant the option to purchase the land at any time during the term
of the statutory lease: S. 5(5)

10. The Act applies to tenancies in respect of land on which, on the appointed day, a chattel house
used as a dwelling was erected or a chattel house intended to be used as a dwelling was in the

actual process of being erected: S. 3(1)*

11. “Chattel house” is defined in S. 2 as follows:
“chattel house” includes a building erected by a tenant upon land comprised in his tenancy
with the consent or acquiescence of the landlord and affixed to the land in such a way as to

be incapable of being removed from its site without destruction.

12. “Tenant” is defined in S. 2 to mean:
“...any person entitled in possession to land under a contract of tenancy whether express or
implied, and whether the interest of such person was acquired by original agreement or by
assignment or by operation of law or otherwise; and includes a tenant at will and a tenant at

sufferance and “tenancy” shall be construed accordingly.

's. 3(1) “.. this Act applies to tenancies in respect of land in Trinidad and Tobago on which at the time specified in
section 4(1) a chattel house used as a dwelling house is erected or a chattel house intended to be used as a dwelling
house is in the actual process of being erected.”
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The Claimant’s Case

13. The Claimant contends that the Defendants are not entitled to the protection of the Act for the

following reasons:

The disputed property was acquired with the building on it. There is no evidence that the
Deceased erected the building on the disputed property. Therefore, if the building was not
erected by the Deceased, he is not entitled to the protection of the Act because the Act
applies to chattel houses erected by tenants.

The disputed property was used solely as a business. The Defendants have not
established, on the evidence, that as at 1% June, 1981 the building on the disputed
property was used as a dwelling.

Even if the building was used as both a business and a dwelling, as the Defendants
contend, the fact that its use was mixed (which the Claimant denies) takes the building
outside of the ambit of the Act and disqualifies the Defendants from claiming to be
statutory tenants.

The Deceased’s “sub-tenants” (if any) were not “tenants” within the meaning of the Act
because the Defendants failed to prove that any such sub-tenancy was granted with the
consent or approval of the Lessor.

The Head Lease contained an option to renew the lease which option the Deceased did
not exercise prior to the expiration of the term. Further, the Deceased could not and did
not renew the lease after it expired on the 16™ September, 1998. The Deceased also

rejected an offer to purchase the freehold reversion in the disputed property.

14. In respect of the Defendants’ claim for trespass and damages, the Claimant says that this issue

does not arise as it has neither been properly pleaded nor proven.

The Defendants’ Case

15. The Defendants have advanced the following arguments in support of their claim to protection of

the Act:

There is evidence that the Deceased erected the building that stood on the disputed
property on the 1% June, 1981.
In any event, the Act does not require that the tenant must have erected the building

himself in order to qualify as a statutory tenant under the Act.
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16.

Vi.

There is evidence presented to the Court that the building was insured by the Deceased as
a dwelling in 1961.

At all material times the ground floor of the building was occupied by tenants of the
Deceased. The Act does not require that the Deceased, on the appointed day, must have
himself used the chattel house as a dwelling.

S. 3 of the Act does not specify that it applies only where the chattel house is being used
exclusively as a dwelling. Thus, the fact that the disputed property was also being used
for business does not deprive the Defendants of the protection of the Act.

The original owner/Lessor of the disputed property died before the expiration of the 40-
year lease and there were no known persons upon whom a notice to exercise the option to

renew could have been served.

Given the rival contentions of the Claimant and the Defendants, the following issues arise for my

determination:

()

(i)

(i)

Did the Deceased erect the building that stood on the disputed property on the 1% June,
19817

If the Deceased did not erect the said building, are the Defendants entitled to claim
protection of the Act?

As at 1% June 1981, was the building used solely for the Deceased’s business or for his
business and as a dwelling house by the Deceased’s sub-tenants?

If the building was used for the mixed purposes of business and dwelling, does the Act
apply to that building?

If the Act applies to the building while being used for mixed purposes of business and
dwelling, are the Defendants entitled to rely on the sub-tenancies granted by the
Deceased to claim the protection of the Act?

Did the Deceased exercise the option to renew the lease granted in 19587

Are the Defendants entitled to claim damages for trespass and breach of the covenant for
quiet enjoyment?

Is the Claimant entitled to an order for possession against the Defendants?
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17.

18.

19.

20.

Did the Deceased erect the building that stood on the disputed property on the 1% June
19812
It is not in dispute between the parties that by Deed No. 12025 of 1958, Rosina Scott granted to

Edward Joseph a lease of the parcel of land described in the Schedule to that deed for 40 years
from the 17" September, 1958. Of particular importance in that deed are the following covenants

undertaken by the Lessee:

(1) “To pay during the term all rates and taxes and any other impositions now or at any time
thereafter be assessed, charged or imposed upon the demised premises or any house or
buildings erected or standing thereon;

(i) Not to assign or underlet or part with the possession of the said premises or any part
thereof without the consent in writing of the Lessor first had and obtained, such consent
however not to be refused in the case of a responsible persons or corporation. ”

In the Schedule to that Deed the parcel of land was described as “One Lot situate at Old
Carenage Road, Four Roads in the Ward of Diego Martin...... together with the appurtenances

thereto belonging.”

It is also not in dispute that by Deed No. 14541 of 1959, Edward Joseph assigned to the Deceased
the remainder of the term of forty years and the Deceased agreed to observe and perform all the
covenants, conditions and stipulations contained in the lease. However, in the Schedule to this

Deed, the premises were described as “One Lot situate at Old Carenage Road, Four Roads, in the

Ward of Diego Martin together with the buildings thereon and the appurtenances thereto

belonging.”

In the Amended Defence and Counterclaim, the Defendants alleged at paragraph 4 that “(a) at all
material time there existed upon the demised premises a building which was and was used
principally as a dwelling house; (b) the said building consisted of two storeys. The lower storey
was at all material times used as living quarters and comprised a living room, a kitchen, one
bedroom, and a toilet and bath; (c) the said dwelling house was standing on the subject parcel of
land for over 45 years, was so standing on the parcel of land on the 1* June 1981 and continues

to stand thereon in the state as it was in 1981; (d) prior to and subsequent to the year 1981, the
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21.

22.

23.

24.

25.

lower storey was rented to successive tenants for the purpose of living quarters and used as a

dwelling.”

On the face of this pleading, therefore, the Defendants did not make any express allegation with

regard to the person responsible for the erection of the building.

However, in the witness statements filed on behalf of the Defendants, both the First Defendant

and Monica Sebro gave evidence that the building on the property was erected by the Deceased.

The evidence-in-chief of the First Defendant as contained in his witness statement was that “the
deceased built a two-storey house on the lands with ground floor apartments and the upper floor
for use as an office.” However, under cross-examination, the First Defendant readily accepted
that he would not know this as a fact since he was born in 1961 and he did not give any evidence
of any further construction work and/or renovation of the building effected by the Deceased prior
to 1% June 1981.

Monica Sebro gave evidence-in-chief that “the Deceased built up the land at 142B Four Roads
and constructed a two-storey house. The office at No. 15 (18) Roberts Street, Woodbrook was
moved to and occupied part of the upper floor of the building. The ground floor consisted of two
or three residential apartments of varying sizes and a part was used as a storeroom...... The
building at No. 142B Morne Coco Road owned by the Deceased was constructed in or about
1959 to 1960”. This evidence was not consistent with the pleaded case and, under cross-
examination, this witness contradicted herself about the construction of two or three apartments

on the ground floor and admitted that this was not correct.

The Defendants also alleged in their Amended Defence and Counterclaim that in 1961 the
Deceased insured the building on the subject land as a dwelling house but, neither the First
Defendant nor Monica Sebro gave any evidence concerning this Policy. However, the Policy
issued by the British Guiana and Trinidad Fire Insurance Company Limited on the 2™ June, 1960
was admitted into evidence as part of the Agreed Bundle of Documents. In that Policy, the

insured property was described as “the one-storey dwelling house, on high pillars, the property of

the insured, situate about 100 feet south of Morne Coco Road, Four Roads, Diego Martin, and
about 300 feet West of the Diego Martin Main Road, built of hollow clay blocks and roofed with

galvanised iron, not adjoining or within 50 feet, of any other building”. This description of the
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26.

27.

28.

29.

property contradicts the evidence given by the Defendants’ witnesses in that the description of the
building in the policy suggests that as at 1960 the building comprised only one storey, not two,
which stood on pillars and therefore there was nothing constructed below that one-storey
building, such as an apartment or apartments. Further, both the First Defendant and Ms. Sebro
gave evidence that the upper floor of the building was used by the Deceased as his office and not

as a dwelling.

In light of the contradictions in the testimony of the Defendants’ witnesses as well as the
contradiction between the description of the building in the Insurance Policy and the evidence
given by the witnesses, | am not satisfied that the Defendants have proved that the Deceased was
the person responsible for the construction of the building that was on the premises as at 1% June,
1981. Further, while it is clear from the Deed of Assignment that the Schedule referred to
“buildings ” thereon and that in 1960 a building was insured by the Deceased, | am not satisfied
that the Defendants have led any or any satisfactory evidence that the building on that parcel of

land on 1% June, 1981 was erected by the Deceased.

So, on this first issue, | find that the Defendants have failed to prove that the building that was on

the parcel of land on the 1* June, 1981 was built by the Deceased.

If the building was not erected by the Deceased, are the Defendants entitled to claim

protection of the Act?

By S. 2 of the Act, “chattel house” “includes a building erected by a tenant upon land comprised

in his tenancy with the consent or acquiescence of the landlord and affixed to the land in such a
way as to be incapable of being removed from its site without destruction”. Further, S. 3
provides that the Act applies “to tenancies in respect of land in Trinidad and Tobago on which at
the time specified in section 4 (1) a chattel house used as a dwelling is erected or a chattel house

intended to be used as a dwelling is in the actual process of being erected.”

Prior to the enactment of the Act, a chattel house was a house that was not affixed to the land in
such a manner as to form part of the land and which the tenant could remove at the termination or
expiration of his tenancy. If the building was affixed to and formed a part of the land, then
generally, it would be considered a fixture and not a chattel. See Mitchell v. Cowie (1964) 7 WIR
118, Wooding CJ, at p. 121.
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30.

31.

32.

33.

In my opinion, therefore, the clear purpose of the Act was to give security of tenure, by the
mechanism of a statutory 30 year lease, to tenants, as defined by the Act, who were, as at 1% June
1981, entitled to tenancies of land on which a chattel house, used as a dwelling was erected by a
tenant or was in the actual process of being erected by a tenant. The “chattel house” could either

be a chattel in the traditional sense described in Mitchell v. Cowie or affixed to the land in the

way described in the definition of “chattel house” in the Act but it had to be erected by a tenant.

I am reassured in my interpretation of the Act by the judgment of Hamel-Smith J.A. in Edwin
Alexander v. R. Sat Rampersad, Civil Appeal No. 11 of 1989, delivered on the 29" May,1998
in which he succinctly summarized the object of the Act in the following terms:

“The main object of the Act was to allow a tenant of land who had constructed a dwelling
house thereon a measure of security over and above that provided by the Rent Restriction
Act Ch. 59:50. The Act converted all subsisting tenancies to which the Act applied into
statutory leases (of 30 years) from the appointed day. The conversion was automatic in
that on the appointed day all tenancies within the Act became statutory leases for 30
years. The meaning of ‘chattel house’ was extended to include a building that was affixed
to the land in such a way to be incapable of being removed without destruction.

The Act was introduced against a background where many tenants of land found
themselves faced with a predicament that, having erected a substantial dwelling on
“building” land, the leases or tenancies of which had expired or were about to expire,
the landlords were under no obligation to renew the leases. With the result, such tenants
stood to lose their dwelling houses with no legal entitlement to any compensation from
the landlords.”

With this object in mind, therefore, the issue to be determined at this stage is whether the
Defendants are entitled to claim the protection of the Act, they having failed to prove that the
building was erected by their father as the lessee of the parcel of land as at the 1% June 1981.

Counsel for the Defendants argued that the definition of “chattel house” in the Act should not be

interpreted in such a manner as to import into the language of S. 3 any notion that the chattel

house had to be built by the tenant himself.
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34.

35.

36.

37.

38.

39.

In my opinion, this argument has some merit in that the Act defines a chattel house to include “a
building erected by a tenant” and not “a building erected by the tenant”. Therefore, it may have
been open to the Defendants to claim protection of the Act if they had alleged and proved that the
building was built by “a tenant”, as defined by the Act, other than the Deceased. However, this
was not the case of the Defendants since there was no such allegation in their pleadings and their
evidence was that the Deceased, and not some other tenant, was responsible for the erection of the
building. In that regard, having found that the Deceased did not erect the building and in the
absence of any allegation in the pleadings and any evidence to that effect, it is now not open to
the Defendants to argue that they are entitled to the protection of the Act because the building

was erected by “a tenant” other than the Deceased.

Accordingly, in the light of my earlier finding that the Defendants failed to prove their allegation
that the Deceased, as the tenant in possession of the disputed land as at 1 June 1981, had erected
the building which stood thereon as at that date, | am of the opinion that the Deceased could not
and did not benefit from the statutory lease created by the Act and consequentially the Defendants

are not entitled to claim the protection of the Act.

As at 1% June 1981, was the building used solely for the Deceased’s business or for his

business and as a dwelling house by the Deceased’s sub-tenants?
Having determined the first two issues against the Defendants, this issue really does not arise for

my determination. However, in the event that | am wrong in my conclusion that the Act requires

the building to be erected by a tenant, I shall still consider this issue.

The Claimant relied upon a letterhead of the Deceased and the evidence of Pamela Scott-Brown
to support its contention that the building on the premises was occupied by the Deceased solely
for the purpose of the business of his company, Mc Donald Murrell & Co. Ltd.

The Company’s letterhead was annexed to the witness statement of Mr. Aboud and gave the
address of that Company as “Morne Coco Road, Four Roads Junction, Diego Martin” and was
dated 15" May, 1977.

Pamela Scott-Brown, in her witness statement, stated that she had been familiar with the premises
for approximately 29 years and that during this time she knew the Deceased to use and occupy

the premises solely for the purpose of carrying on a business, namely for the running of a
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40.

41.

42.

43.

business of building and construction and, later on, photography. She also stated that the
Deceased and his family lived at Dickson Avenue, Diego Martin and he never used the premises
as his place of residence and he never tenanted the premises to other people for residential

purposes.

The Defendants challenged this allegation and contended, (at paragraph 4 of their Amended
Defence and Counterclaim), that although the Deceased’s business was carried on in the upper
storey of the two-storey building, the building “was used principally as a dwelling house... The
lower storey was at all material times used as living quarters and comprised a living room, a
kitchen, one bedroom and a toilet and bath. The said dwelling house was standing on the subject
parcel of land for over 45 years, was so standing on the parcel of land on the 1* June 1981 and
continues to stand thereon in the state as it was in 1981. Prior to and subsequent to the year 1981
the lower storey was rented to successive tenants for the purpose of living quarters and used as a

dwelling.”

Under cross-examination, however, Ms. Scott-Brown was less than convincing about the extent
of her knowledge of the use to which the building was put prior to her visit to the Deceased in

1997. Her evidence was as follows:

“I knew about McDonald Murrell occupying property before 1997. I can’t say exactly
when before. | knew premises were used for running business, | knew that. | have been
into the building. I can’t say exactly when. I can’t remember when last I went to
premises. I knew these premises well..... The building on left was always there. | have
known it for some years. I can’t say exactly. I have been inside. I would not accept there
is living room there. | never saw a bath. | did not reach that far. | have never seen wash

2

tub, household cupboards.

Based on these answers, | found the evidence of Ms. Scott-Brown to be unreliable insofar as she

was called to say that the premises were used solely for business as at 1% June, 1981.

Unfortunately, however, the evidence adduced by the Defendants in support of their pleading was
not consistent therewith. Firstly, the First Defendant, in his evidence in chief, spoke of “ground
floor apartments ” which “were rented out for residential use to tenants over the year.” He also

gave evidence of Mr. and Mrs. Gill occupying “the one-bedroom apartment on the ground floor

for several years between 1968 and 1983 and upon his return from his studies abroad between

1981 and 1987, “the ground floor_apartments were then occupied by Mr. Anthony Douglas and
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44,

45.

his family. After Anthony Douglas, the apartments were occupied by Martina Rodriguez, Yvette
Olivierrie and Andre Villafana and Debra Young. About the time Anthony Douglas was there,
there was also a tenant named Carol who occupied the one room apartment with her baby. The
apartments were always in demand for occupancy by prospective tenants and were tenanted over
the years and used for residential purposes.” Further, he said that “the premises were assessed as

residential and the rates and taxes were residential rates.”

Under cross-examination, however, the First Defendant admitted that he could not speak of the
construction of the apartments by his father since he was born in 1961. It is clear from the First
Defendant’s evidence that he was seeking to persuade this Court that the ground floor of the
building housed “apartments” and not just one apartment. However, the pleading referred only to
“a living room, a kitchen, one bedroom and a toilet and bath”. This led me to the conclusion that
the First Defendant was seeking to embellish and exaggerate his evidence to support his
contention that the building was used “principally as a dwelling house”. What is even more
significant about this evidence is that, having identified to the Court the names of several tenants,
from as far back as 1968 to 1987 and beyond, the Defendants did not produce any of these
persons to support their case nor did the Defendants give any explanation for their failure so to
do. Further, the Defendants did not produce any documents, such as tenancy agreements, receipts
or correspondence to confirm the rental of the downstairs apartment or apartments or the

assessment of the premises as residential and the payment of residential rates.

The Defendants’ case was not helped by the evidence of Monica Sebro who gave evidence in

chief of the ground floor consisting of “two or three residential apartments of varying sizes and a

part was used as a storeroom” and “Marjorie Gill and her husband George Gill resided in one of
the apartments on the ground floor for several years from about 1961... and when I left the
Deceased’s employment in 1974 the Gills were still living at 142B Morne Coco Road in the one-
bedroom ground floor apartment.” Apart from the obvious contradiction with the pleaded
Defence, Ms. Sebro then, under cross-examination, admitted readily that her evidence that there
were two or three apartments on the ground floor was incorrect. In any event, her knowledge of
the condition of the premises ended in 1974 when she ceased working for the Deceased and

therefore, she could not shed any light on the use of the building on the 1* June, 1981.
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46.

47.

48.

VI.
49.

In my opinion, since the Defendants are seeking to invoke the protection of the Act, the burden
lay upon them to bring themselves within the provisions of the Act. In particular, they needed to
establish that the Deceased had a tenancy in respect of land on which, as at 1% June 1981, a
chattel house used as dwelling was erected or a chattel house intended to be used as a dwelling
was in the actual process of being erected. Given the shortcomings already identified in the
evidence of the First Defendant and Ms. Sebro and, notwithstanding my opinion on the
unreliability of the evidence of Pamela Scott-Brown, | am not satisfied on a balance of
probabilities that the Defendants have proved that as at the 1% June, 1981 the building standing on
the parcel of land leased to the Deceased was used as a dwelling and, bearing in mind the
admission by the Defendants that the Deceased’s business was carried on in the upper storey of
the building and the undisputed evidence of the Deceased’s Company’s letterhead, | find that the
building was being used by the Deceased solely for the purposes of his business.

If the building was used for the mixed purposes of business and dwelling, does the Act apply
to that building?
The essential requirement of the Act is that, on the appointed day, there is on the tenanted land a

chattel house which is being used as a dwelling or a chattel house which is in the actual process
of being erected for use as a dwelling. The Act does not expressly exclude property that is also
being used for business. However, having found that the disputed property was not being used as
a dwelling as at 1% June, 1981 | do not consider it necessary for me to make any finding as to
whether buildings that are used for both dwelling and business purposes are protected under the

Act and | decline to express an opinion on that issue.

If the Act applies to the building while being used for mixed purposes of business and

dwelling, are the Defendants entitled to rely on the sub-tenancies granted by the Deceased

to claim the protection of the Act?

In the light of my earlier findings, | am of the opinion that there is no evidence before me as to
the mixed user of the disputed property as at the 1* June 1981. Therefore, it is not necessary for

me to determine this issue and | decline to express any opinion thereon.

Did the Deceased exercise the option to renew the lease granted in 19587
By clause C (2) of Deed No 12025 of 1958, the Lessor covenanted as follows:

“That the Lessor will on the written request of the Lessee made six months before the

expiration of the term hereby granted and if there shall not at the time of such request be
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50.

51.

52.

any existing breach or non-observance of any of the covenants on the part of the Lessee

hereinbefore contained at the expense of the Lessee grant to him a lease of the demised
premises for the further term of FORTY YEARS from the expiration of the said term at a
rent to be then fixed and containing the like covenants and provisions as are herein

contained with the exception of the present covenants for renewal”

In answer to the Claimant’s plea that the Deceased did not exercise his option to renew in
accordance with the above-recited clause of the Head Lease, which expired on 16" September,
1998 (paragraphs 9 and 10 of Statement of Case), the Defendants pleaded that Rosina Scott, the
lessor, died around 1996-1997 and, subsequent to that date, there was no one to the knowledge of
the Deceased who was tending, managing or otherwise looking after the demised premises and to
whom the rents could have been paid or upon whom a notice to exercise the option to purchase
could have been served. Further, they alleged that upon presentation to the Deceased of a Power
of Attorney registered as No. 2110 of 1997 in favour of Pamela Scott Brown, the Deceased by
letter dated 20" July, 1999 paid all arrears of rent and offered to purchase the reversion or
alternatively to exercise the option to renew the lease (paragraphs 7 and 9 of the Amended

Defence and Counterclaim)

In his witness statement, however, the First Defendant stated as follows:

“7. The original owner of the lands Rosina Scott died sometime in or about the 1%
September 1982 and her daughter Elaine Best, who my father told me inherited the land
died in or about the 2" October 1999..... From the document held by the Deceased which
have come into my possession since his death, | have noted that by letter dated 20™ July
1999 the Deceased wrote to a Mrs. Pamela Scott-Brown enclosing a Bank Draft for the
sum of $108.00 representing lease rent for the years 1997, 1998 and 1999, indicating his
interest in purchasing the leasehold land and/or exercising the option to renew the lease
under the conditions stipulated for the acquisition of a new lease. No response was

2

received to that letter.....

In the light of this pleading and the evidence of the First Defendant, it is evident that the
Defendants did not give any evidence of a written request by the Deceased for the renewal of the
lease made six months prior to the expiration of the lease on the 16™ September 1998 or any
efforts being made by the Deceased to notify Elaine Best of any such request on or before the 16"
March 1998. Further, on the basis of the First Defendant’s evidence, the Deceased was in breach

of his covenant to pay the rent reserved by the lease since he was in arrears of rent for 1997 and
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53.

VI.

54.

55.

56.

VII.

o7.

58.

1998 when the deadline for exercising the option to renew expired on the 16™ March 1998. In
fact, in his submissions filed on 18" November, 2010, Counsel for the Defendants placed full
reliance on the protection afforded to the Deceased and the Defendants by the Act and did not
advance any arguments in support of a contention that the Deceased had exercised the option to

renew the lease.

In the circumstances, | find that the Deceased did not exercise the option to renew and that the
term of the lease expired on the 16™ September, 1998 by effluxion of time.

Are the Defendants entitled to claim damages for trespass and breach of the covenant for

quiet enjoyment?

The Defendants have included in their Counterclaim a claim for such damages. However, there
are no facts pleaded in the Counterclaim to support such a claim. Therefore, when the First
Defendant purported to give evidence in his witness statement, at paragraph 20, about the
Claimant’s servants and/or agents causing and suffering to be demolished the protective barbed
wire spiral fencing around the top of the wall to the premises, there was no such allegation

contained in the Counterclaim or even in the Defence to support that evidence.

In any event, under cross examination, the First Defendant stated that he “assumed” that it was
the Claimant’s servants or agents who broke down the fence and he did not produce any evidence
to support the alleged expenditure of $12,000.00.

Accordingly, | find that the Defendants are not entitled to maintain a claim for such damages.

Is the Claimant entitled to an order for possession against the Defendants?

The unchallenged evidence of the Claimant is that by Deed of Conveyance registered as No.
DE200701444943D001 made on 22™ May, 2007 Pamela Scott Brown conveyed to the Claimant
the freehold reversion in the parcel of land comprising three lots of land and that the disputed
property forms part of the parcel of land conveyed to the Claimant. | have also found that the
Deceased’s lease of this lot of land expired on the 16" September, 1998 and that the Deceased

and the Defendants were not granted a statutory lease for 30 years by virtue of the Act.

However, at paragraph (11) of the Defendants’ submissions filed on the 18" November 2010,

Counsel for the Defendants made the following submission:
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59.

60.

61.

62.

“(11) The Defendants contend that the Notices to quit dated the 6™ September 2006 and
23" August 2007 were ineffectual in law to determine the statutory tenancy which was

conferred upon the deceased. In any event, assuming but not admitting that the deceased

was holding over after the expiration of the 40 year lease, the tenancy that would have

arisen would have been one from year to year, requiring a half yvear’s notice to determine

it. This does not arise, since the vesting of the statutory tenancy occurred on 1% June
1981.”

However, Counsel did not develop this point any further and did not refer the Court to any facts
or law to support this proposition. In fact, having put forward the point very much en passant, he
made it clear that the issue did not arise since he was relying on his primary submissions that the
Defendants were entitled to remain in possession pursuant to a statutory tenancy granted by the
Act since 1981.

In my opinion, this issue does not arise for determination in this matter for the fundamental
reason that the Defendants did not raise it in their Amended Defence and Counterclaim. The
entire thrust of the Amended Defence and Counterclaim was that the Defendants were statutory
tenants by virtue of the Act and the claim for possession was resisted on that basis. Accordingly,
it is not open to the Defendants in the course of their closing submissions to introduce this issue
and to contend that the Notices to quit were ineffectual because the Deceased and the Defendants

were tenants from year to year and thereby entitled to six months notice.

Accordingly, in my opinion, when the Claimant issued a Notice to quit on the 23" August, 2007
and when its Attorneys, by letter dated 18" December, 2007 called upon the Defendants as the
Executors and Trustees of the estate of the Deceased to deliver up possession of the premises by
15™ January, 2008, the Defendants had no statutory or other legal right to remain in possession of
that parcel of land.

In the circumstances, having rejected the Defendants’ contentions that they are entitled to a
statutory lease of the parcel of land by virtue of the Act, I find that the Claimant is entitled to the
declaration sought at paragraph 1 of the Statement of Case and that the Defendant’s counterclaim

should be dismissed and | so order.
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63. In respect of costs, | also order the Defendants to pay to the Claimant the costs of the claim and
the counterclaim, to be assessed by the Registrar, pursuant to Rule 67.5 of the Civil Proceedings

Rules, in default of agreement between the parties.

64. I will also grant to the Defendants a stay of execution of the Orders made herein for six (6)

weeks.

Dated this 28" day of February, 2012

André des Vignes
Judge
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