REPUBLIC OF TRINIDAD AND TOBAGO

IN THE HIGH COURT OF JUSTICE

Claim No. CV2023 - 01843

BETWEEN

THE ENVIRONMENTAL MANAGEMENT AUTHORITY

Claimant
AND
TOBAGO HOUSE OF ASSEMBLY
Defendant
Date of Delivery: 22 June, 2023.
Appearances:
1. Mr. |. Benjamin S.C., Ms. S. Lutchman holding for Ms. T. Jorsling instructed by Mr.
M. Wishart, Attorneys-at-law for the Claimant.
2. Mr. L. Lalla S.C. and Ms. C. Moore instructed by Ms A. Joseph-Wallace Attorneys-at-
law for the Defendant.
DECISION
1. Before the Court for its determination is the Defendant’s Notice of Application filed

on 15 June 2023 by virtue of which the Defendant has contested the jurisdiction of
this Court to grant the injunction dated 26 May 2023 restraining the Defendant and/or
its agents and/or servants from constructing the Shirvan-Store Bay Local Road
Connector which is said to comprise of a 2.5 kilometre single carriageway, two

roundabouts and a drainage system.
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2. The Defendant’s application is made on the basis that the Environmental Commission
established under Section 81 and in particular Section 81(5)(i) of the Environmental
Management Act Chapter 35:05 ("the EM Act”) has the sole jurisdiction to grant

injunctive relief to the exclusion of the High Court.

3. The resolution of this application inherently requires this Court to determine the

purport and effect of Sections 81(5)(i) and Section 68 of the EM Act.

4. Section 68 of the EM Act provides as follows:

“68. Whenever the Authority reasonably believes that any person is currently in
violation of any environmental requirement, or is engaged in any activity which is
likely to result in a violation of any environmental requirement, the Authority may

in addition to, or in lieu of, other actions authorised under this Act:

(a) seek a restraining order or other injunctive or equitable relief, to
prohibit the continued violation or prevent the activity which will likely

lead to a violation;

(b) seek an order for the closure of any facility or a prohibition against
the continued operation of any processes or equipment at such facility in

order to halt or prevent any violation; or

(c) pursue any other remedy which may be provided by law.”

5. The Court, when it undertakes the task of statutory interpretation, should play close
attention to the ordinary meaning of the words used and construe them having regard

to the proper and applicable legislative context. The words used in Section 68 of the
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EM Act are clear and unambiguous and they appear as a matter of interpretation to
empower the Authority to seek injunctive or other remedies outside of and/or in
addition to and/or in substitution to the statutory remedies authorized under the EM

Act.

Section 81 (1) and (3) of the EM Act establishes an Environmental Commission which
is a superior court of record and the Commission’s jurisdiction is outlined in Section

81 (5) as follows:

“The Commission shall have jurisdiction to hear and determine—

(a) appeals from decisions or actions of the Authority as specifically

authorized under this Act;

(b) applications for deferment of decisions made under section 25 or

deferment of designations made under section 41,

(c) applications by the Authority for the enforcement of any Consent

Agreement or any final Administrative Order, as provided in section 67;
(d) administrative civil assessments under section 66;

(e) appeals from the designation of “environmentally sensitive areas
or environmentally sensitive species” by the Authority pursuant to section

41;

(f) appeals from a decision by the Authority under section 36 to refuse
to issue a Certificate of environmental clearance or to grant such a

Certificate with conditions;
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(g) appeals from any determination by the Authority to disclose
information or materials claimed as a trade secret or confidential business

information under section 23(3);

(h) complaints brought by persons pursuant to section 69, otherwise

known as the direct private party action provision; and

(i) such other matters as may be prescribed by or arise under this Act
or any other written law where jurisdiction in the Commission is

specifically provided.

Section 81 (5) lists in great detail the powers of the Commission and specifically
references the sections of the EM Act over which it exercises authority. Section
81(5)(i) empowers the Commission to deal with other matters under the Act over

which it has jurisdiction.

Section 81(5) in fact delimits the jurisdiction of the Commission and clearly outlines
the matters over which the Environmental Commission has jurisdiction. These powers
relate to appeals from the decisions of the Authority under different sections of the
Act, administrative orders and civil assessments and complaints brought by private

parties.

Notably, on the clear and unambiguous wording of Section 81(5), no power and/or
jurisdiction and/or discretion is bestowed to the Environmental Commission to grant
injunctive relief and there is no reference to section 68. This is critical given that the
section makes specific reference to various other express sections of the Act such as

sections 67 and 69.
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10.

11.

12.

13.

14.

The Defendant’s contention, if accurate, renders Section 68 of the EMA Act useless as
an additional remedy available to the EMA and this position contradicts the express
wording of Section 68 of the Act which unambiguously states that injunctive relief is

in addition to and/or in lieu of other actions authorised under the Act.

The Defendant has advanced that Section 81(5))(i) by necessary implication
incorporates Section 68 and that the said Section confers the jurisdiction to determine
injunctive relief to the Commission. If section 81(5)(i) is so all encompassing then why

did Parliament in its wisdom see the need to enact section 81(5) (a) to (h)?

The High Court has an inherent jurisdiction founded in the common law to provide
injunctive relief so as to enforce statutory obligations. If Parliament intended to oust
the jurisdiction of the High Court it should have used language which was unequivocal
and precise so as to establish such an ouster. No such language can be found in the
EM Act and there is no provision contained therein to suggest that by necessary

implication that the intent to oust the High Court is evident.

In The Southwest Tobago Fishing Association Ltd v AG and others CV 2008-02926

Jones J (as she then was) accurately opined that Section 81(5) delimits the

Environmental Commission’s jurisdiction.

In Civil Appeal No P032 OF 2022 Telecommunications Authority of Trinidad and

Tobago v Telecommunications Services of Trinidad and Tobago Limited;

Telecommunications Authority of Trinidad and Tobago v Amplia Communications

Limited, the Court of Appeal outlined that where a statute is silent as to the remedy

available to an authority to enforce a statutory right, that the High Court has the
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15.

16.

17.

18.

jurisdiction where there is a common law remedy capable of enforcing that particular

statutory right and no adequate substitute exists under the particular legislation.

At paragraph 84 the court in Amplia ( supra) went on to say that:

"... a Court will not lightly relinquish its jurisdiction and “any provision which
attempts to oust its jurisdiction must be clearly worded and strictly construed....”
In the words of Luckhoo JA in Sugar Corporation v. Teemal, the ousting provision

must do so by clear words or by necessary implication.”

Further in the case of Amplia Communications Limited (supra), the Court of Appeal

made it clear that even where a remedy which did not exist under common law is
specially created by statute that alone does not mean that the High Court is
automatically denied jurisdiction. In Amplia (supra) the Court found that while the
Telecommunications Authority was fixed with the responsibility for collecting
contributions on concessionaries and that the legislation provided the method for
calculating the contributions, the legislation was silent as to the recourse to the

Telecommunications Authority in the case of a recalcitrant concessionaire.

In the instant matter the EM Act is not silent as to the enforcement powers of the
EMA. In addition to its administrative powers under section 64 to 67 of the EM Act,
the EMA is additionally empowered by Section 68 to seek injunctive relief or any other
remedy available at law in cases where there is a breach or anticipated breach of an

environmental requirement.

Consequently, not only does the EM Act not oust the High Court’s inherent jurisdiction
but Section 68 reinforces the right by specifically providing that the EMA can seek

injunctive relief in addition to the actions authorised under the EM Act.
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19.

20.

21.

22.

In CV2013-01738 Irwin Hercules and others v The Tobago House of Assembly, the

Honourable Mr. Justice Rajkumar (as he then was), although the matter dealt with a
private body Claimant, still exercised jurisdiction and ordered that the Defendant was

restrained from further demolition works.

The Court holds the view that none of the cases relied upon by the Defendant deals
with the jurisdictional issue which must now be determined by this Court. The High
Court for the first time is now tasked with the obligation to consider the provisions of
the EM Act so as to determine whether same ousts it from exerting its inherent
jurisdiction under common law as well as the Supreme Court of Judicature Act Chapter

4:01 to grant injunctive relief.

The Court addressed its mind to the Preamble to the EM Act and notes that the
Environmental Commission is vested with the authority to, inter alia, support the
processes and functions of the EMA under the Act. The Act does not, however,
designate the Commission as the sole adjudicative body but merely establishes it as

an additional judicial body.

It is the view of this Court that Section 68 of the EM Act expressly empowers the EMA
to seek injunctive relief before the High Court in circumstances such as those which
operated in this case, namely, where there existed a concern as to works being
discharged in circumstances where no application for a Certificate of Environmental
Clearance was applied for. This Court has always been vested with the common law
authority to assist with respect to the enforcement of statutory obligations and for its
jurisdiction to be ousted, clear and unequivocal language was required and no such

language or implication can be found in the EM Act.
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23. Section 80 of EM Act provides for the establishment of the Environmental Commission
and Section 81 delimits the jurisdiction of the said Commission and Section 81 (5)(i)
does not confer upon the Commission the jurisdiction to deal with the remedies
outlined at Section 68 of the EM Act.

24, In the circumstances this Court is resolute in its view that it is vested with the
jurisdiction to entertain the Claimant's claim and the Defendant's Notice of
Application is hereby dismissed.

25. The Defendant shall pay to the Claimant costs to be assessed by this Court in default
of agreement.

FRANK SEEPERSAD
JUDGE
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