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Delivered by Clinton Bernard, J.A,
By a letter of the 30th June, 1977, Flavourite Foods
L.td,., (the appellant) terminated the services of one Narinedath
!
Maharaj who was then employed by it as a driver/salesman om

the ground that his conduct was unsatisfactory in that he

was guilty of a number of irregularities in the course”of his work
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and further that in particular, in the course of =a certain
transaction with one of its customers, to wit omne Aphzal
Mohammed of  .ranguez, in June of the said year he had displeyed
conduct that "evinced an intention to defraud the ‘ppellamnt or

otherwise to tarnish its reputation,”

Maharaj ("the worker") was then o memter of the
0ilfield Workers Trade Union ("the respondent”} which was =t
he material time o recognised trade union under the Industrial
lelations ict No., 23 of 1972 - now Chape. 88.01 {"the ct";.
The appellant was at all material times a private company

engaged in the manufacture of ice cream products,

The dismissal of the worker resulted in a dispute
between the appellont and the respondent, It was unresolved,
In consequence, the appellant, pursuant to S. 59(2) of the
Act, challenged the worker!s dismissal in the Industrial Court
("the Court") on the ground, inter alin, that it was®"harsh
and oppresive and contrary to good industrial relations

practice.”

After hearing the evidence of which, it should be
noted, none was called for the appellant the Court in a written
judgment delivered on the 16th October, 1§78, found that the
dismissal of the worker was in the circumstances of the case
harsh and not in keeping with good industrial relations
practice. In the result, it awarded the payment of exemplary

damrges to the worker in the sum of $5,000 to he paid by the
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appellant on or before the 7th November, 1978, ‘geinst that
finding and award of the Court this appeal has “een lodged.

The appeal was against the whole of the judgment of the Court
whereby it adjudged that the dismissal of the worker was not in
keeping with good industrial relations practice and for an
Order that its judgment be set aside upon grounds to which I

shall hereafter refer.

When the appeal came up for hearing hefore this
Court, counsel for the respondent without otjection by
counscel for the appellant, took a pyint in limiune that this
Court had no Jjurisdietion in the matter, having regard to
the provisions of S, 10(6) of the ‘ct when read either alone
or, indeed, in conjunction with S. 18 and in particular, sub-
section (2) therecf. s to this contention issue was Jjoined
by counsel for thes appellant., But before going into thne
relative arguments of counsel it will be convenient to set
out here the provisions of the .ict under scrutiny and the

particular grounds of appeal,

Sub=sactions 3 = 6 of S, 10 of the .ct provide as
followst=
"{3) Notwithstanding anything in this
Act or in any other rule of law
to the contrary, the Court in the

exXercise of its powers shall -~
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(a) make such order or award in
relation to a dispute htefore
it as it considers fair and
just, having regard to the
interests of the persons
immediately concerned and

the communitv as a wholeg

(b) aet in accordance with eguity,
good conscience and the sub-
stantial merits of the case
before it, having regard to
the princinles and practices

of good industrial relztions,

Notwithstanding =zny rule of law to the
contrary, but subject to subsections (5)
and (6}, in addition to its jurisdiction
and powers under this Part, the Court
may, in any dispute concerning the dismissal
of a worker, order the re-employment or
re~instatement (din his former or a
similzar position) of any worker, subject
to such conditions as the Court thinks
fit to impose, or the payment of com-~
pensation or damages whether or mot in
lieu of such re—-employment or re-instate=-
ment, or the payment of exemplary

damages in lieu of such re-employment

or re=instntement,
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(5)

(6}
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in order under subsection (4)

may be made where, in the

opinion of the Court, = worker

has Dbeen dismissed in circumstances
that are harsh and oppressive or

not in accordance with the principles
of good industrial relations practice;
and in the case of an order for com-
pensation or damages, the Court in
making an assessment thereon shall
not he bound tc follow any rule of
law for the assessment of compensation
or damages =nd the Court may malke an
assessment that is in dits opinion

fair and appropriate.

The opinion of the Court as to whether
a worker has heen dismissed in cir-
cumstances that are harsh and
oppressive or not in accordance with
the principles of good industrial
relations practice and any order for
compensation or damages including the
assessment thereof made pursuant to
subsection (5) shall not be challenged,
appealed against, reviewed, quashed

or called in guestion in any court on

any account whatever,"

/Section 18.ssess




- 6 -

Section 18 of the Act provides as followsiw

18,

“(1)

(2)

gubject to subsection (2), the
hearing and determination of any
proceedings bhefore the Ceourt, ~nd
any order or award or any finding
or decision of the Court in any
matter (including an order or

award) -

(a) shall not Le challenged, nappealed
against, reviewed, guashsd or
called in guestion in any court

on any account whateverj; and

(b) shall not be subject to prohibi-
tion, mandamus or injunction in

any court on any account whatever,

Subject to this .Act, any party to =

matter before the Court is entitled
as of right to appeal to the Court
of JAppeal on any of the following

grounds, but no other:

(a) that the Court had no jurisdicticn
in the matter, but it shall not be
competent for the Court of Appeal

to entertain such ground of =ppeal,

unless objection to the jurisdiction

of the Court has been formally taken

/ot some ceess




(3)
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nt some time during the
progress of tha matter hefore
the making of the order ov

award;

(1) that the Court has exceeded

its jurisdiction in the mntiery

(¢} that the order or awerd hes

been obtained by fraud;

(d) that any finding or decisicn
of the Court in any nmatter is

erroneous in point of law; or

{e) that some other specific
illegality not mentioned above,
and substantially affecting the
merits of the matter, has been
committed in the course of the

proceedings.

On the hearing of an appeal in any matter
brought before it under this ‘ct, tha
Court of Lppeal shall have power -
(a) 4if it appears to the Court of

Appeal that a new hearing should

be held, %0 set aside the order

or award appealed against and

order that a new hearing be held; or
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(b) to order 2 new hearing on any
guestion without interfering
with the finding or decision

upon any other questiong

and the Court of _ippez2l may make such
final or cther order as the circumstances

of the matter may require,

(%) The Court of .ppeal may in any matter
brought on appeal before it, dismiss the
appeal if it considers that no substantial
miscarriage of justice has actually
occurred although it is of the opinion
that any point raised imn the appeal might

have been decided in favour of the appellant,”
The grounds of appeal were as followsi-

"{(1) The Honournble Court misdirected

itself or erred in law as follows:

(i} In holding there was no
evidence for the Company
to rely on to establish
that a purchase was made

by .iphzal Mohammed,

/(A1) evannie
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(ii) 1In refusing to hold that
the inescapable inference
if a purchase was made by
Mohammed was that some mise~
conduct or fraud was effec-
tuated by the worker,

(2) The Homourable Court ought to have
held that the evidence of Mohammed
was so unsatisfactory thnt the
Court having instructed itself
properly in law and acting judici-ily
could not have concluded thst the

testimony of Mohammed wzs acceptable,”

In my opinion, in this appeal, it is essential
to determine in the first place as a pruereguisite to an
adjudicztion upon the validity of the objection taken what in
essence is the issue in this forum, To resolve this question,
regard mast, in my view, be had to the nature of the dispute,
the premises upon which such dispute was contested and to the

findings of the Court,

First of all, it was never at any time in dispute
either before the Court below or hefore this Court that the
Court below lacked jurisdiction to entertain the dispute.
inother thing: 1t is also clear from the Records of the

proceedings and indeed it is not disputed before this Court

/that the so0lcesess
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that the sole issue Lefore the Court below was whether the
dismissal of the worker was, in the circumstances then
existing, harsh or oppressive or not in accordzace with the
principles of good industrial relations practice and that it
was on that issue and that issue alone that the Court below
expressed its opinion accordingly, In my judgment the fore-
going fact is vital to an answer either way to the arguments

that woere advanced for bLoth sides.

My understanding of the sum total of the submission
of counsel for the respondent was that since the sole issuc
hefore the Court was whether, in the circumstances then existing,
the dismissal or tormination of the services of the worker was
harsh, orpressive or not in accordance with the principles of
good industrial relations practice, the Court'!s opinion thereon
was by reason of S, 10(6) or the conjoint effect of this section
and of 8.318(2), not appealable, Besides, while S. 10(6) =2lone
may not operatz to bar certiorari proceedings, in any event
there was here in reality a complaint sbout zn esrror on the
face of the record and no more in which case proceedings by
wzy of certiorari would not even have been available to the

appellant,

My understanding of the sum total of the argument
of counsel for the appellant was that whatever be the provisions
of Section 10(6) of the .ct the right of appeal was prescrved
and maintainable in this case by reason of 5, 18 ~ Sub=section

2 = and in particular paragraph (d) thereof, Further, the

/']‘Llestion. sensa
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guestion of the right to the remedy by way of certiorari
did not arise for consideration since by the provisions

of the .ct the Court was made 2 Superior Court of kecord.

In Re Gilmorel's .pplication 1957 1 .1.BE.R. 796

the question arose as to whether the provisions of Section

36 - Sub=section 3 of the National Insurance (Incustrial
Injuries) Act 1946 of the United Kingdom operated to oust

the jurisdiction of the High Court of Tngland from engiring
into the legality of a decision by the Medical .Appe=nl
Tribunal in relation to an incident involving a certain
worker which such decision was by the ..ct "final® for zl1l
purpeses, On appeal to the Court of Appeal it was held by
that Court, inter alia, that the provisions of the particular
legislation merely meant that the decision of the tribunal
should be final on the facts and should not be the subject

of appeal, In other words while the sub=section opevrated

to oust appellate jurisdiction on findings of fact it did

not by the same token operate ipso facto to oust resort to
the appropriate prerogative remedy. This is clear from the
judgments of all three judges of the Court and more particularly
the dictum of Denning L.J. as he then was when at Page 801

he statedt-

"The second point is the effect of S. 36(3)
of the National Insurance {Industrial
Injuries) act, 1946, which provides that

"any decision of a claim or gquestion ...

/Sh.’ill beqoocOC




shall be final," Do those

words preclude the Court of Tucen!s
Bench from issuing 2 certiorari to
bring up the decision? This is a
question which we did not discuss

in R, v Northumberland Compensation
Aippeal Tribunal Ex p. Shaw (4)

!1252 1 411 E,R, 122), because 1t

did not there arise, It does arise

here, and on looking again into the

old books I find it very well settled
that the remedy by certiorari is

never to be taken away by any statute
except by the most clear and explicit
words, The word "final" is not enough,
That only means "without appeal," It
does not mean "without recourse to
certiorari," It m=2kaes the decision final

on the facts, but not final on the law.eas."

In my opinion, where the contest between the

parties is whether the termination
clrcumstantces existing at the time
or oppregsive or not in accordance

good industrial relations practice

of a worker is, in the
of such termination; harsh
with the principles of

that question is one of fact,

/In Transportececeses
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In Transport Industrial Jorkers Union v Public

Iransport Services Corporztion = Civil appeal No, 38 of 1973

this Court held that where a dispute is within the jurisdiction
of the Court and the sole guestion for determination before the
Court is whether the dismissal of 2 worker was, in the circum=-
stances then existing, harsh or oppressive or not in =ccordance
with the principles of good industrial relations prnctice and
the Court has expressed its opinion thereon, no appeal lies
against that opinion. Thisg decision is in keeping with the
decision in Gilmore (supra) and with the thinking in Couth

Eagt Asia Fire Bricks v Non-ifetallic Union {1980)2 All E.R,

682 insofar as appeals are concerned,

&8 I said earlier it is essentinl to determine
at the end of the day what is the real issue in this appeal
having regard to all the circumstances, The complaint here
is not that the Court lacked or that it exceeded its juris—
diction in that for example that it was guilty of a breach
or breaches of the rules of natural justice or that some
fraud was committed in the course of hearing or determinztion
of the dispute, in which case, if established, the proceedings
would have been a mullity. VWhen regard is had to the issue
that had been joined between the parties, the way that cratest
had Leen fought, the decision of the Court and the grounds
of appeal, it seems to me that the complaint here is plainly
one of a challenge to the Jourt's opinion that the dismissal

of the worker was harsh or oppressive or not in accordance

/With thesesseen




- 14 -

with the principles of good industrial relations practice
because in so coming to this decision the Court committed an
error or errors which were clearly manifest on the face of

the record,

In the South East isia Fire Bricks Case (supra)

& like question arose for consideration in the Privy Council
where the Board had to construe a provision of the Industrial
Telations ot 1967 of Malaysia, namely S, 29 = Sub=section
3{a), which was the only provision in that .ct relating to
challenges to the Court!s awards and which was in the following

terms: -

"29, 3(a) Subject to this .ct an award
of the Court shall be final
and conclusive and no award
shall be challenged, appealed
against, reviewed, questioned
or called in question in any

court of law,"

However, before coming to deal specifically with
the case itself several things, in my view, fall to be noticed
about the Malaysian legislation when cowpared with the ._ct,
First of all S, 10{6) of the le¢t is,in my view, couched in
stronger and more emphatic language than the corresponding
ouster provision in the Malaysian ‘ct, Next, the Malaysian

provision relates to awards generally whereas S, 10(6) relates

/to an awerd..ess.
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to an sward of the Court whare the lispute is of a special
kind. Finally, the Malaysian .Act does not contain a

provision similar to S, 18 - Sub-scction 2 of the Act.

In my judgment, the conjoint effect of S. 10(6)
and 18(2) of the ,ct is that where the sole issue is whether
the dismissal of a worker is harsh or oppressive or not in
eccordance with the principles of good industrial relations
practice, the opinion of the Court either way on this cannot
he the subject of reinvestigation by the process of appeal -

See in this connection Transport Industrial Jorkers Union v

Public Transport Service Corporation Civil .ippeal No. 30/73.

In deference to counsel and if only for the ssgke
of completeness, I turn to th= cuestion of the remedy, if any,
by way of certiorari under the .ict (a procedure available for
Judieial review of proc=zadings by inferior tribunals) which

arose in the course of the arguments by both sides.

It is a moot point whether the Court having by
the ‘ct been declared to be a Superior Court of Lecord - see
in this connection S, 4 of the Act - certiorari will lie to it,
However, it is not necessary for the purposes of this appeal
to decide the point, In the event, I express no opinion
either way on it now but would prefer to leave the question
for another and more appropriate occasion if necessary., For
the present, I would proceed on the assumption that the
remedy is, despite the wording of the legislation as a whole,

3till at large and available, ZHven so the law is clear that

/the remedysnsse



= 6 &

the remedy of certiorsri in cases of the kind under review,
that is to say where the mztter is governed by a Statutory
Ouster Clause, lies for lack of Jurisdiction or excess of

it = Anisminic Ltd, v Foreign Compensation Commission 1969

t AE,R, 208: 1969 2 W,I.R, 163, It does not lie for -n

error of law on the face of the record - JSouth Fast Asia

Fire Bricks v Non-Metallic Union (supra),

Thus in the South Bast Asia Fire Sricks Case §sugrai

Lord Fraser of Tullybelton in declaring the Opinion of the

Board stated ibid at Page 692:

"The decision of the House of Lords in

anisminic Ltd. v Foreign Compensation

Commission (1969 1_All 2,Rs 208, (1969)
2 AC 147, shows that, when words in a

statute cust the power of the High Court

to review decisions of an inferior
tribunal by certiorari, they must be
congstrued strictly, and that they will
not have the effect of ousting that
power if the inferior tribunal has acted
without jurisdiction or if 'it has done
or failed to do something in the course
of the inquiry which is of such a nature
that i%s decision is a nullity? (1969)

1 _All E.R. 208 at 213, (1969) 2 AC 147

at 171 per Lord qug). But if the

/inferiorsseecass
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inferior tribunal has merely made an
error of law which does not affect its
Jurisdiection, and if its decision is
not a nullity for some roason such as
breach of the rules of natural justice,
then the ouster will be effective. In

Pearlman v Xeepers and Governors of

Harrow School (1979) 1 411 E.R., 365 at

372, (1978) QB 56 at 70, Lord Denning MR

syggested that the distinction between
an error of law which affected jurisdic-
tion and one which did not should now be
!discarded!, Their Lordships do not
accept that suggestion., They consider
that the law was correctly applied to
the circumstances of that case in the

dissenting opinion of Geoffrey Lane LJ,

when he said (1979) 1 All E.R, 365 at 375,

(1979) QB 56 at 74):

!eeesss the only circumstances in which
this court can correct what is to my
mind the error of the county court
Judge is if he was acting in excess

of his Jurisdiction as opposed to
merely making an error of law in his
Judgment by misinterpreting the meaning
of "structural alteration ,e..s OF
addition',!

/Further. TEEE)
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Ffurther at P, 695 Lord Fraser had this to sayi=-

' cess 1in the opinion of their Lordships
there is no doubt that the dispute between
the appellants and the respoendents was =a
trade dispute within the definition in
the Industrial Relations .ict 1967, s2.

It was therefore a dispute which the
minister had power to remit to the Indus-
trial Court under s, 23(2}. The Industri:-l
Court applied its mind to the proper
question for the purpose of maling their
award, The award was accordingly within
the Jjurisdiction of thaot ccurt, and
neither »arty has contended to the contrary.
For the present purpose their Lordships
wlll assume, without deciding, that the
award contained one or more errors of law
on its face, If so, the error or errors
did not affect the jurisdiction of the
Industrial Court and their Lordships are
therefore of opinion that s29{3)a) effec-
tively ousted the Jurisdiction of the

High Court to guash the decision by
certiorari proceedingSeccssssscensenran’

[See also Thomas v A.G, of Trinidad and

Tobago 1981 3 W.L.R. 601 at 617 - 6187,

/In my opinioD.ecess
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In my opinion, since the dispute was one within
the jurisdiction of the Court and, since the sole issue before
it was whether the dismissal of the worker was, in the circum-
stances then existing, harsh or oppressive or not ia accordance
with the principles of good industrial relations practice, the
Court having applied its mind to this sole question before it
and having expressed its opinion thereon, the provisions of
s. 10{6) read either alone or in conjunction with s. 18 would
have operated to effectively oust the Jjurisdiction of the
High Court to quash the Court'!s opinion even though it could
be said that there was an error or errors of law on the face

of the record,

Looking at the matter another way I would say
this purely as a postsecript to this judgment, Several acts
of misconduct were relied on by the appelilant before the
Court but the evidence in respect of these were not of =2
credible nature having regard to the system which the Court
found was obtaining at the material time, These were not
seriously pursued before the Court nor indeed before this Court,
So reliance for the justification for the worker's dismisszl
and, a fortiori, the appellant'!s action in both Courts wos
placed on his alleged particular single desling with the
customer, Mohammed. iAs to this incident, the evidence of
Hamid = a witness for the worker - as to the account which
Mohammed g=ave him pertaining to the nature of the particular

transaction between himself and the worker was, of course,
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admissible by reason of 5. 9 of the .ct, ev:n though it was
hearsay. But this bit of evidence when locked at against the
rest of the evidence which included the faect as found by the
Court that there was no evidence to establish positively
from the company'!s records that anything was amiss, was
tenuous and of little if any probztive value in the circum-
stances, Further, in my view, since the company called no
evidence a2t all and since the evidence of the witness
Mohammed including the explanation for the inconsistency in
his evidence was also not challenged, it was open to the
Court to accept his account and to treat him in the circum-
stances as a credible witness, The Court chose not to

adopt this course in relation to Mohammed, 411 in =11,
however, at the z2nd of the day it came to the conclusion

on the facts before it, that the worker'!s dismissal was in
all the circumstances harsh or oppressive and rnot in accor-
dance with the principles of good industrial relstions,
Whatever one may think of its approach is immaterial for

the matter was within the exclusive province of the Court
and by the eoperation of 8., 10(6) and 18(2) of the ict, its

decision in this regard is not open to appeal.

/I would uphold,.ess.



I would uphold the preliminary objectiocn, and
accordingly dismiss the appeal, Pursuant to S. 106(2) of

the Let I would make nc order as to costs,

Clinton Bernard,
Justice of ..ppeal,




