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JUDGHEMNT

The proceedings which give risc to the present appeal, arc
the seguel to eveuts, the ¢rigin and circumstances of which have
already been cxplorcd in outline by Lord jwkncr in Lennox Phillip

v. Attorney General (1962) 2 ;.C. 545, However, becausc of the

issucs raised in this appcal it will be noecossary to sot out
more claborately the historical background which give risec to

them.

The appcal itsclf turns partly uvpon whothor the power conferred
upon the President by Sceotien B7(1l) of the Constitution of
Trinidad and Yobagc {thoe Constitution) to grant a pardon to any
person beforc or aftor he is charged and before he is convicted
was validly cxorcised and partly on the construction of the

sald section.
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The section roads as follows:—

"87{1} The Presidont may grant to any
poerson & pardon, cither free or subject to
lawful cconditicns respecting any coffcncos
that he may have committed. The power of
tho Presicent under this supbseection may bo
exercised by hia either before or after the
perscn 18 charged with any offencce ana before
he is cunvicted thereof,®

Historical Background:
FPriday July 27Cth 1%%0:

On Friday July 27th st approximately (.45 p.m. forty two

of the Respondents, members of o religiovus sect known as the
Jamaat al Muslimecon stormed the Koed House, the licoe of the
Trinidad and Tobago Pariiament and burst inte the Parliamentary
Chamber while Parlismcnt wzs in sessicn. ‘This assualt, in tho
coursc of which five civilians were killed, was led by onc Richard
Bradshaw alsc called Bilaal abdullsh. almest simultanecusly
ancther group led by Loeancx Phillip alse called Abu Bakr the
leader of the sect, stcrmec the Trinidad and Tobago Telovisicn
(TTT) tramswmaitting staticn at Haraval kouad, Port of Spain, while
tne or two members detovaated 2 car bomb at Police Hoadguarteors
immediately cppositce the Red House, but not before shccting

and killing the Police Sentry on duty at the time, pPolico

Hoadquarters was rezeo to the ground.

At the Red House, the Prime Winistcr, linisters of Government ,
Members of Parliament and a Permancnt Secretary were held captive,
bound had and foct and forced to lie on the floor on their
stomachs at gunpoint. The Prime Ministor and Binister of Justico
and Naticnal Security woro tountod, Kicked and boaten about the
face and budy. Minister Richardson was accused of scnding the

police and army to cecupy the lands ¢f the Huslimecn at
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Mucurapo Road, Porl of Spain, (ivilian hostages woro alsc taken

at T house at Maraval kead, Port of Spain.

Scme time after Tule?isinnjggﬁkﬁyuﬁﬁ taken two vehicles, o
van and a Mazda motor car were booby trappod anc strategically
placed cotsice Telovision House. The van was not disarmed until

wWednesday hugust 1, 1590.

At about 6.05 p.n, ¥Yosin Lbu Bakr, leadocr of the sect
appeared on Televisicon ang alleged that the Govermment of Prinidaq
and Tokbagc had been cverthrown, and that the Prime Minister and

his Cabinet werc under arrest.

Between 6.00 p.m, and 9.60 p.m. Scnior jomy Officcrs,; Senicr
Puliec QDEficers anc Ministecrs Pantin and Myers who were not at

the Heo Bouse were located and bronght to Camp Ogden.

Loting President Certer (Presicent Cartor) was brought to
Camp Oguen at about 5.30 p.m. The Trinicdac =nd Tubage Defence
Force was mebilized and the ermy units sent to both the Leod House
anc TTT. By 5.00 tc %9.30 p.m. the army had cffectively contained
the acticn anc it was confirmes that the action was localized to

"TPT and the Red House only.

There was lowting in Port of Spain and parts of the East-
West Corricor,; but the rest of PTrinidad and Tobago was calm. The
security forces wera satisfica that the action taken was confined

toc the two lucations a2t Port of Spain.

At about 10.00 p.m. one of the transmitting chennels of
TTF was knocked cut. ([(The other woe kacckoo ocut several hours

later}. Threats wore macc by ibu Bakr to kill the hostages i .
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if transmissicn wes not restored. One of the hostages at TTT
Mr., Joncs P. Medeira a televisicon journalist was uscd to relay

this message.

At abcut 10.15 p.m. Minister Myors, Colcnel Ralph Brown and
Minister Pantin, madc a Television Broadeast tc the naticn through
the Cumberland Hill transmitter assuring the nation that the
Guvernmont had not fallen., President Carter made a
broadeast tc the nation ot about 2.00 p.m. giving similar

A55Urancos .

The accommucdation at Camp Ogden was cramped and basic!
Lawyers, army and polico cfficers, rParlismontarians and othor
civilians were housod in a small arez, Thore was concorn for
the lives <f the hostages both at P9F and the Ked Bousc. The
cptions on * how Leat o resclve the circumstances were considerad,
Lawyers wore engaged in the process of drafting the Proelamaiion

cf a State of Emcrgency.

it the Red Heuse, Members of Parliament were painfully bound
hand and foot and macde to lic prone cn the Fleor =t gunpoint .
Bilaal hbdullah, the group at the Hed House tolc the Primc Ministor
to withcraw troops. He refusec to co—uperate anc was shot,
Minister Richardson was alse shot., hinistor bockeran then begged
*why don't we talk.® Discussicns ensuci botwoen I'ilaal ,pockeran
and Hinister Toney. Oilazl hbcdullah Cemsnce the resignation
of the Government, =nd that they should nct Le prosocuted for
their actions. Thoe demend for absoluticvn of their crimes first
fell from the lips of Pilaal Abcullah. If is clear from the
cvidence that the demand for an cmnesty first ceme £rom tho

Muslimeen. The suggesticon from Richardscn, of a parton undor
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section 89{3) of the Constitution (as he put it im his
18646 to the President) Was concerned about the mechanics of

wr e TSRS Y g S | e 2L -
affecting the demand. fit i= egually clear that Richardson‘s
suggestion flowed from the dewand for amncsty and wag later
contained in his letter written after Caﬂzn Clarke bad returned
to the Rod House at about midday on Gaturday Z8th. The discussions
took place with Dookeran, Toney and later Banphrey lying strotched
out on the floor of thc Parliamentary Chambeor with hands and feet

bound.

Exchange of gun fire between security forces and the
Muslimeen extremists continoed. ‘Threats worce made to place the

Parliamcntarians at tho wincows to receivo the bullots.

Canon RKnolly Clarke was chosen at the insistence of Bilaal
to be mediator because he knew him. OCoth Canon Clarke and the
Kuslimeen boclongea to the Summit of Pooples Organisation., Ho
cbjection was raised to Canon Clarke beecausoe "there was no point

in arguing with a man with a gun.®

Under threat of boing "blown away® if ho s2id anything te the
contrary, Hinister Dookoran contacted outside avthorities to
have Canon Clarke brooght to the Chamber. fthe result of the
digcussions was that 2 gooument headed "Hajoesr Polnts of Agrecment”
wos drawn up. The Prime Minister shot, pocten and bleeding from
his wounds was congulted. He agreed wo Dusign and to support
Minister Dookeran as Prime Ministoer after being advised by
Dockeran "that we had no choice in the mattor.” minister Toney
who wrote out the document zgreed "to whatover thoy wantod®

because "I did not consider that I was in any position to
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disagree.”™ HMinister Richardson took ne part in the discussions
at this time and was lying motionless next to the Prime Minister.
The sixth point of agreement was subseguently added on the

suggestion of Bilaal abdullah "as though il were an ultimatume®.

Saturday 28th July, 19490:

Canon Clarke arrived at Camp Ogden shortly after midnight

and radio contact was escablished with Red House.

Canon Clarke left for the Red House sometime between 6.00 a.m.
and 7.00 a.m. on Saturday. He subsequently returned from the
ked Houss some btime between 8.00 2.m, and 9,00 a.m. with Minister

Dookeran and the threce documonts -

{1} Tha Hajor Points of Agreemcnat;

(£) The letter of rosignetion of the
Prime Minister;

(3) Tho letter of support for linister

Dookiran as interim Primc Minister.,

Botween 9.00 a.m. and 10,00 ~.m. a state of cmergency was
proclaimed by Prosident Carter at TTT transmitter Cumberland

Hill,

Minister Dookoran delivered the documents to a team of
Ministers in thoe presence of Canon Clarke. NWo lawyers were
present at that bricfing. Hco deseribed the shooting of Prime
Minister Robinson and Hinister Richardson. Conon Clarke alsao
gave infeormation on the condition of the hostages and the gencral
state of affairs in tho Parliamentary Chembor. Bo described the
situation in the Rod Rouse as "volatile® and that thore were

young men with big guns who wore very jumpy.
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At some point between midday and 3.00 p.m. Canon Clarke
returned to the Red House with megical supplies. Ho was accostod
by Bilaal Abdullah who accuscd bim of "sctting up® the Muslimean.
He also told Clarke that Dockeran had appealea for foreign
intervention. Clarke assured them that that was not so. Clarke
then returned to Camp Ogden with two more documents from the
Red Housc -

{i) A letier from Selwyn Richardson

recommending a pardon under section
§9(3) of the Constitution;

{ii} A letter from the Porlizmcntarians
acvising against forcign intervention,

During the course cf Saturday, President Carter was invuived
in the preparation of a flour plan of the Red Housc if it became
necessary for the scldiers to enter the building. Lawyers
sct cut drafting a document for the consideoration of the terrcrists

which woulc appoar to be an amnesty but have no legal cffect,

At obout 4.00 p.m. the President was shown the draft by
Martin Daly anc was acdviscd that the draft which had been proparid
did nct invelve tho cxcreise of any powers uncer section 87 of the
Constituticn and was propared only with reference toe tho Hajour
Points of Agreemcnt. FPresident Cortor was unwillling to sign
any cocument. Cancn Clarke exprosscd groat fear for his lifoe
and! these of the hostages if he roturne:. ompty honced or
"withcut some eonorete response to the document®, He was in a
state of great agitsticon. In view of the pleadings of Cancin
Clarke, Prosident Carter signed tho criginel and initiallecd
4 carbon cupy "in creer to keep discussicns going and to preserve

®

lives_ "
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At the Red House bioth captors and captives waited with
increasing impatience and anzxiety for the return of Canon Clarke.
There were continued exchanges of gun firce beotween the extremists
and the security foreces. Bilaal aAldull=h cxpecting an assault
cn the Red House by the sccurity foreces cricrod the members of the
Government to be placod in a line to L shot first in event of the
assault on the Red House. The hostage takers wore prepared to

take the ultimate course to enforece their cbjcctives.

Canun Clarke arrived at the Red House after dark with the
carbon copy shouting "I have got an amnesty®. Shortly Lefore the
departure he had been advised by Colonel Brown to "let those pecple
know that there is no way ocut for them other than to surreacer®
and Ly Coulonel Theodore to tell the Muslimeen that they must lay
down their arms. This was not conveyed to the Muslimeen by Clarke.
The arrival of Cancn Clarke abated the crisis scmewhat but the
hostages remained in a "lined up" positicn with guns trained at
them for the greater part of Saturday night. The hostages remained

bound and their bonds were not released wntil Monday afternocn.

Events after the Grant of the hmnesty:

The hostages were not released immediately upon the grant
of the pardon. It was not until lst fingust, 1990 that successful
machinery for releasc was constructed and thoe evacuation process

completed, Prime Minister Robinson, however, was roleased on

Tuesday 31st July,

The most accurate ovidence of what tocsk place during this

period is derived from the affidavits of Canon Clarke, John

& 1 P



Humphrey and Kelvin Ramnath made only two and a half months
after the insurrecticn and from the transcripts of telophone
conversation which were held letween among others Colonel
Theuvdore for the State avthorities and the hostage takers and
hostages, tegether with some transeripts of conversations with

a number of radic statiocns.

The transcripts clarify the fullowing matters:
Although there weore refeoerences to reguests

for political demands after the grant of tho
amncsty, the making of these requests did not
hinder the prucess of negotiating the
construction of machinery for the safe release
of the hostages. They were not backod by
further threats or by suggestions that the
"hastages® would e killed. Hothing in
these discussicns indicatced that the
Muslimeen did not accept and were not trying
tc implement the conditicon of the amnesty.
On Tuesday 3lst Juoly, for cxample, Bilaal
Abdullah asked Abuo Bakr albout future
elections and Rbu Bakr responded "those
things arc not our business we are not

politicians,”

The discussions concerniny the political
demancs were cnecuraged Ly the State
agthorities for tactical reasons. At no
point Cid the State authoritics say to the

Muslimeen - *You have an amnesty, that is
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all you will get from us." On the contrary

they engaged in these discussicns in o
manner that would reasomably have led the
Muslimeen to believe that thoy werc cpon
to negotiation. They did this not because

they were open to negstiating Dut as part

of their strategy, informed by consultations

with an expert cn hestage negotiations

Dr. Schlossbery, to “"wear the Muslimecon down

and try to maintain the initiative®.

It may e that scme of the HMuslimecn
mistakenly believed that the amnesty was
connected with Minister Dockoran bcing
appointeod as Primc Minister and hencc scmo

of the references to this prospoct,

This explains the sense of the argency
among the Huslimeen as relayec Ly Canon
Clarke their ultimate rescrt to the
International Hews Services on Monday 30th
July after they were unable bo contact the

State authorities,

The transcripts reveal that it would

not have beoen safe whatever Colonel Theodore

may have said, to release the hostages Lefore

Wodnesday lst jwugust.

s I
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The main causes of the delays in evacuating the hostages

ware theo Following:

The violence did not cease immediately

upon the grant of the amnasty.

Througbout the night of Saturday 28th July
a great decal of gunfire was dirccted at the
Red House from the security forces. It scems
that the police diga not approve of the grant
of the amnesty, to the extent that they, over
the radic threatened the Prime HMinister
and other Parlismcntarians. The gunfire
continued on Sunday morning and cnsucd again
on Sunday might. (This was tho rezson why
Canon Clarke was unablc to return from the

Red House on tho evening of tho 28th July).

Even a5 lote as Tvesday night s group of

soldicrs shot at the air conditicning aucts.

Possibly there was ilso some shooting by
a group of Muslincen who may not have been
in contact with the main group in the Red
House,. llowever, any such acticn would
clearly have boeen in perceived self defence.
In any evoept there is no suggostion that
any mombers of the scourity forcos woro

injurcd a5 & rosult.

The transcripts revesl that it was not
until Tuesday 3lst July that the State

authoritics considored it safe to
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supervise the release of Prime Hinister
Robinson. When on Monday 3Uth, Bilaal
Abdullah made it clear that he could leave
a4t any time, Colonel Theodore, domonstrated
a raeluetanece to evacpate him immcdiately,

NEGOTIATION OF MACHINERY 'O ENSURE THE
SAFETY OF THE MUSLIMEEN AND THEIR

FAMILIES UPON THEIH BETURN W0 HUCURAPO:

On the night of Saturday 28th July Hinister Richardson
expressed concern to Bilaal Abdullah about the safety of the
Muslimeon and their families upon thelr roturn to Mucurapo Road,
He suggested that 15 to 20 members be procopted. His concern
related to possible ruprisal attacks by disaffected third partics
and dissident membors of the police and the Muslimeen shared this
concern in rolntion to the safoty of thoir Ecmilies and their
homes and places «f worshdp. There was alsc concern for the

safety of the hostnges,

Colonel Theodore alsc eonsidered and tock scricusly this
danger. Aithough he did not sgrec that the Muslimeen shoulc be
pormitted to carry ams, or that this was covercd by the amnesty
package, he nometheloss recognized that the Muslimeen had
unuerstandably assumac that they would be permittod to retain
sume arms,; beocausc Canon Clarke had failed to make clear that thoy
were to emerge unarmxl. The pardon, of ccursc, had impesed no
condition about the surrenver of their amms or indeed aboot the

timing of the cwvacuaticn,

On Tuescay 3lst July, the Muslimeen's fesrs asbout roprisal

attacks gave rigsao Lo concrete negotiaticns Dotween Colonel
1
Sl4. ..
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Theodore and Bilaal aAbdullah. The possibility of preception was
discussed at length, together with the idea of issuing a

number of firearm permits. Both thesc options would takce time
to implement. Accurdingly 2 mezns of unsuring the safoty of
their families, their fullowers, their homes and thomselves in

the meantime also hed to be found.

On Wednesday a temporary scloticon was found: it was agreed
that the Muslimeon would be taken to a comp at Chaguaramas
where thcy would be protected by the Defence Forces ponding

preception.

IR COMMUNICATIONS AND DELIBERLTE
STALLING FUR STRATEGY REASCOHS BY THE

STATE AUTHORIVIES:

There were numeroys occasicns whon communications broke
down between the insurgents and the Stato avthorities. The causes
appeared to be a mixture of genvine probloms with the telephone
lines occasicned by the widesprend discrder and a psychological
strategy adoptod Dy thé suthorities to stall the negotisticons
in the hope that it would meke the Huslimecon merce compliznt.
The breakdown on Moncay was particularly acute leading the
Muslimeen to contoct A number of internaticnal news services as
alrendy menticned. It is alsc clear that from 2%th July cowards
the army leaders (Browne and Theodore) were using dolaying tactics
as part of their cverall strategy. At no point did these tactics

involve ealling into guestion the validity of the imnesty.

Subsoguent tc the rolease of the members of Parliamont and

tho eivilians (who were held as hecstogos of TrY) and the physical

L ] L.
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surrender of the respondeonts, the respondents were arrested and
detained in custodly of the &State, and charged with treascn,

murder, assault and cthor offences which the State alloged werc
committed while the kespondents werc jointly involved in acts of

insurrceotion from the Z7th July, 19%0 to lst Aougust, 19946,

For the purpose cf the ccmmittal proecoccaings the Respondonts
woere divided in five 'batchas® to ba procccdec against separately
at the preliminary cnguirics which were to be conducted at tho

specially constructed Magistrate's Court at Chaguoranas,

O the §th Octcber, 1990, 2ll the Respondonts filed a

Cccnstitutional sction (Constituticnal Moticn) in which they alleged
that their detenticn and prosecution for offences in relaticn tc
the insurrecticon had contravened their constitutional rights:
{a) te libeorty anc/cr sccurity of the
poracon and the right not to be
depraved therecf except by due

procass of law, and

{ L) t: the proutecticn of the law.

These areé rights guaranteed by Section 4(a) and (b)) of the

Constituticn.

The basis of the Respondents contenticon was thoy they boing
the beneficiaries of a valid pandon, granted tou them Ly the
Acting Presivent, crula not be lawfully srrested, charged or

prosaecuted by thi State for offonces cncompassed by the pardon.,

On the 3%th of Octuber, 1990 eight of the Respondents macc an
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application in the High Court for lcave to issupe a Writ of Habeas
Corpus dirccting the Commissioncr of the Statc Prisons to show
cnuse why the Respondents should not be released iommediatcely. The
basis upun which the Respondents contended that their detention
wa.illegal was that a pardon had been grantod to thoem by the

president undéer section 87(1) of the Constitution.

The Constitution Motion was heard by Gopeesingh, J. {as he
then was). The Respondents filed affidavics of evidonce in
support of their motion, but not in gufficient time to comply
with the rules. Accordingly when the matter came on befure the
Juage on the l4th cctober, 1990 the Respondents wore entitled to
have the motion adjourned to endble them to cunsider aevidcnce

in ANSWET .

However, counscl for the State applied to the Court for leave
to take a2 preliminary cbjecticn, to the effect that the Court had
no jurisdiction to entertain the moticon, and sheold be struck

cut as being an abusc of proeass of tho Court.

The basis cf the objecticn was that the grounds of the motion
and the eovidence in support of it did not disclose any infringement
of the Crmstitoticn and accordingly the Responoents were not
entitled to any redress. The Court after hecaring this ubjoctiun,
by & ruling on the léth October upheld tho sbjecticn and dismissod

the motion with custs.

The Respondents appealed (the Constituticnal appeal) and on
the 16th March, 1%91 the Court of Appeal pnonimously dismissed

the appeal. The Respondonts then appealed to the Privy Ceuncil.

S17...
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In the mean time the habezs corpua apjplication had come ap
before Blackman J. and although made ox porte, ncticc was given
to the Commissicner of Priscns amdl the Attorney Gencral whe wero

representoec by Counsel,

The point they tecok was similar to that taken in the
Constituticnal soticn namely, the habens corpus proceedings could
nct be brought oua the hasis of the pardon, since a pardon must bo
the subject of a speecizl plea and thiszs could only Le done on the
arraignment. This sulmission impressed the learned judge and

he dismissed the application.

The Respundents appealed - and the Court of Appeal unanimously
cismissed the appeal (the habeas corpus appeal). They then

appealed to the Privy Council.

The Ccnstituticnal appeal and haebeas ccrpus appeal; were
consclidated and both these appeals raised closely related issuves,

which arose a8 was obwicus on the same facks.

On the 10th Docember, 14%l, the Privy Council a2llowed both

appeals and made the following ordors:

1. The judygmenis cof the Court of Appeal of
Trinicad anc Tobago of 18th Merch anc
gth July 19%1, and of the Bigh Court
of l4th Wovembor and 4th Decenler, 1990,

o e osmt ‘Aagide.,

e I The proceedings in High Coort Reticns
Woes. 1311 and 1337 of 1990 tc Le
eonsclidated and hercafter dealt with
and trie togouther,

18-



3. The appellants in Privy Council Appeal
Ho. 23 of 1991, not already parties
to sction 1337 of 1920, toc be treated
from the date hereof as parties to

action No. 1337 of l19Gd.

4. ARll the appellants to have leave to
issue a wrait of habeas corpus, and the
Registrar of the Supreme Court of
Trinidad ana Tobago to do all such
things as may be reguired for the

hearing of the consolidated procecdings.

5. The rospondents to pay the appellants’
cogts of thosc proceedings in the
High Court, Court of Appeal and

before their Lordships' Board.

The matters came betore Brooks J. on the 9th March, 1992
and after a hearing which lasted several doys, the learncd judge

reserved his decisicn.

On the i0th June, 1992 Justico Brooks delivered judgment and

made the following orders in the Habeos Corpus Procecdings and in

the Constitutional Motion proceedings:

“U1) a doglarotion is heorchby granted that the
dotoention and prosecotion of the Applicants
for pffencos in rolation to the insuwrrection

contravoncd thoir right:—

(2} +to liberty andf/or scourity of tho
porson and tho right net to be
diprived thereof cxecpl by duc

proccss of lawy and

l.f'la.ﬂ- L
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(b) to the protecticn of tho law;

{2) Al order that the Appliconts be released

from detention Forthwith:

(3) an order [or damnges for infringemont
of the aforesaid rights of the Applicants
to be assessed by a Judge in Chambers and
paid to them by the Stato - from the date of

their detentions:

(4} an order for costs to bo taxed and paid
by theo kespondents to the Applicants in
respect of the Mabeas Corpus Applicaticon
and the Constitutivnal Hotion - certified

fit for three hdvocate Attorneoys.”

THE APPEAL
JURISDICTION - ABUOSE OF DPROCESS:

The Atternoy General and tho D.P.P. appealed against the

decision of Justice Brooks on the Constituticnal Mcotion.

| { The peint of this coort's jurisdiction was raised in the
| most unusual circumstances, There was noc hint of it in the
| skeleton argument nor was any notice given of any preliminary f

point to be takon,

On the first doy of the hearing however, Kr. Robertson in
his desire to allay the fecers of his clicnts enguired of
of Mr. Nowman, whether the purposce of this appeal was to re-arrest

the Respondents. Mr. Hewman replied thot he could not say bat

s p
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that was entirely a matter fer the Director of Public Prosecutions
and the Attorncy Genceral. He added that the outcome of the

appeal was likely to be a factor to consider, when the Director

of Public Prosecutions and/for the Attorney Goneral came to
exercise his discretion, and in any cvent it was premature to

raisc the point.

The following day the gquestion arcse again, and cnee more
arguments were raised by Mr, Robertson and Mr, Noewman in a plece-
meal way. It was 2t this point the Court invited both Counsel
to prt their arguments in skeleton fora, su that the point could

be fully agitatoed.

Mr. Hobertson submitted that the issue of the validity of
the pardon was rajised originally both as a constitutional motion
and as an applicaticn for habeas corpus. The Privy Couneil
invited submissions on the habeas corpus zppeal first, and “this
was acccpled oz a convenicnt coursc by Mr. Wewman for the
Respondents who concoded that his success or failure on the latter
appeal would depend un how thelr Lordships determined the habeas

corpus appeal” Lennox Phillips v, A.G. (1992) A.C. 558 D.

After this significant concessicn as to the identity cf the
issue in both sots of proccoedings, the Privy Council ordered them
“to be consolidated and hercafter dealt with and tried together®

{1992) A.C. 561 P},

Broaks J. decided, "on a congiderstion of 211 the facts and
circumgtances of theeso Ewe actions® thet tho pardon was valid,

and hence that the "great writ® of haboeas corpue should issue

lfz;rllll'.- o
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to release the Muslimeen. He oxercised his discretion tc grant
additionally a declaration that their constituticnal rights had
becn infringed, and zn order was made for damages to be asscssed

by a judge in chambers.

In Trinidard and Tcbago, Mr. Robertscn submitted the Haboas
Corpus Act of 1841 applias the English law «f habeas corpus
nctably the 1679 Babcas Curpus Act, and thc English casc-law on
the subject pricr to legislation in 19606, (which English legislaticn

does not apply in Trinidad and Tobago).

The result he said was that in Trinidad and Tobago there can

be me appeal Ffrom a decision ‘to jedesse guplicants in hdbeas

corpus cases. This rule was decided by the House of Lords in

i =E—

Cox v, Hakes {18%J 15 A.C. 506. The head nole reads: "Where

el

a person has been discharged from custody by an order of the High
Court under &2 habeas corpus tho Court of Appeal has no jurisdiction

to eéntcertain an appoal®.,

The specches of Lord Halsbury and other Law Lords justify

this rule as to the finality of 2 dcterminsation in haboas corpus

matters on the grouncs that the issuc of the writ is to decide,
onea and for @ll, and for all purposces tho legality er illegality

of the detontion.

This rule Hr. REobhoritson submitted wos confirmed and extonded

by the Bousc of Lords in Secretory of Stato v, O'Bricn (1923)

A.,C. 803, This case made it abundaatly clesr that the issue of

a writ of habons corpus dotermined the illegality of the applicant's

22, ..
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detention for all time, It included the following diets;

| "if upon the retufn to the writ it was

- adjudged that 8o legal ground was mads
to gppear justifying debrontiop, the
consagquonce weg dmmodjate rolease £from
custody, and if discharge followod, the
legality of such discharge could nower
again bo brought in guesticn “ (Barl of
Birkenhead, p.G6lo).

“The cardinal prineciple of English law (is)
that a perscn once found onritled to liberty
should net bo liable to have that determina-
ticn again called into guesticn® (Lard
Duncdin, p.622),

"I think tho law of England to be long
settled to the following effoct, i.d,
that when onec a legally constitutod
court has detemmined that a subject of
the Crown, who is an applicant far tha
issue f a writ of habeas corpus is
entitlad to his liberty, such a jindgment
cannot b owcrruled eitber by any other
court oF by any court of revicw or
appeal.....,.te sustain jurisdiction
would bo to claim a right to circumvent
or uostroy that finality of liberation
which has lung been affirmed as = matter
of right in cnc of His Majesty's subjects®
(Lord Shaw of Dunformline, p.643,645%).

A degision to issue o writ of habcas corpus is a docision
in rem ami conscquently hinding co the werld in general, as an
unimpeachable determinaticn of status. The rule is stated thus

in the leading textbook cvn reos Jjudieata:

;231 & -
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"A docisicn, on the roturn to a writ of
habeas corpus, that there is no legal
ground cr justification fur the arrost
cr detenticn cf the applicant, and an
order that he Le discharged from
castody; is a determination of the
appliecant's right to bis liboerty ané
of the legality of his dischayge, which
is conclusive upon a2il subjectnf the
Queen, Doth at common law and unéor
the provisions of the Haleas Corpus
Act 1537%" (Spencer-Bower and Tarncr,
"Res Judieasta®, para, 253).

in the present appeal, he added, the Attornoy General and
the D.P.P. were sceking to litigate, on the conjoined
constituticnal moticn, the very issue which the Court had finally
decidec, for all time and Detweon these same parties, on the
unchallenyeable hebwas corpus decisicn. s the purpose of the
censtitutional agpeal is to impoach the wnimpeachealile decisicn

of Brocks J., it contravencd the rule in Cox v. Hakos, It

followed that the Lppoeal Court had no jurisdiction bo entertain
it, cr alternztivoly that the appeal from 2 moticn consclidated
with a succoessful habeas corpus applicaticn was an abusg of

process. This follows from Lord Hersholl in Cox v, Hakes at 534z

"The judgment of the higher court cannc: in any wisc cffect
the cischargo or rostore to custody the pergun liborated., It ig
incompotent to give cffect to its Julgment 2nd gannot gnle that
which it hclds ©o heve Leen wiongly _ine by the orler appealed
L¥illy o0 0me I cannui think that it was cven contemplated that an
appeal should be entertained from any class of orcers when that
which was affcoctol Ly them could never Lo cffectually interfered
.'Hith".
F24. ..
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Itwas clear Mr. Robertson submitted from the dicta.cited
above in O'Brien that no higher court can guestion or challenge
the basis of issuing babeas corpus. That was precisely what
the State was seoking to do by appcaling the decisicn on the
constitutional motion, which wasythe vermSams.docisionsas that
delivered on the habeas corpus application with which it had
been consolidated. Thoe object of the appeal, in his view, was
to gquestion the haboeas eorpus decision, and this court lacked
jurisdiction to hecar it. If the ulterior purpose of the appeal
is to put the State in a position where it mav ro-prosecute the
Muslimeen,then this is an unlawful purposc and the appeal is an

abuse of process.

The problems fzcod by the 5S5taste in pursving this appeal went
further. 1If it had, as a possible object, or result, the subsoguont
detention and prosccution of the Muslimcen, then it offonds 5.5
of the 167% Act. This Section provides that no attempt shall be
made to vex o liborated detaince by seuking his re-commitment :

All those who have aided or assisted such procoss shall be obliged
to pay &500.00 to cach of the Muslimeon. 1t tollowed that the

State can on no account re-proscoutc chose men.

It followed he concluded from the above that the only proper
way for the Court to procced is te decline jurisdiction to hear
this appeal and to return these proceedings to the judge in
Chambers to consider the arguments for tho guantue of damagos

which should bo paid to the Muslimeen by way of compensation,

Mr. powman sobmitted that Mr. Robertson's arguments had throc

.ﬁltrands g
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Firstly, that tho S5tate had lust its right to appoal the
orcders made by Brooks J, in the cunstituylicmal acticn. Scoondly,
that in Trinidad and Tobago there is ne right of appeal in haboas
corpus proceadings where the habeas corpus procecdings involve an
issue as to the intorpretation of the Constituticon. Thirdly,
that the appeal constituted a repressntation of an intenticn to
re—arrest amd prosecute the Respondents, and no right to re-arrest
existed. (This third puint subseguontly became the basis of an
improper threat of prosecuticn of the Dircctor of Public

Prosccuticng and Counscl).

Right of Lppesi:

Mr. Howman submitted that the Respondonts commenced tsec
acticns; the constituticnal and the habeas corpus procecdings.
An order for consclidation was made so that both could be heard
tegether could not possibly lcad to the luss of the State's right

tc appeal the comstititicnal procecdings. The procecdings were

consclidated for thoero was an issce common o both, namaly the

validity of the pardon document.

| Bection 168{a) of the Constituticn [(of which the Respondents
| make no menticn) makes it plain that in Y*constitutional matters®
| there is a right of sppeal whenever =an issuc of interpretation '
]

arises in "any civil cr eriminal procecdinge®. It follows that f

the constituticnal isgue as to the incerpretation of section H?I1]|
‘ coculd have been rzised on appeal in the habeas corpus procecdings J

‘ alune.

Power to ro—aryoest:

Cox v, Wslas and Secretary of State v, O'Brienm have nothing to

f‘rzﬁ;r -




do with the general power b0 re-arrest after a writ of habeas

cocrpus has been issueca and an crier for discharge has beon made.

Section 5 of Habeas Corpus Act 1679:

This section has never been construed as absolutely proventing
re-arrest. Seo Attorncy General for Hong Xong v. Ewok-—a-5ing

{1873) L.R. 5 P.C. 197 and Ex p. Stallman {1912) 3 RK.B. 424.

See the true position: “The Law of Habaas Corpus" (2nd BEd.) by

R.J. Sharpe pg.214 ana note 71.

This point he submitted had now evaporated in any event for it
appeared to be concoded that the section could have no effect
until re-arrest occurrod (which is plain from the section),; and
that the pursuit of the appeal cannot constitute a reproscntation

of an intention to prosecuto.
1 think both of Mr. Robartson’s points were misconceived,

First of all, it is clear that althouch both proceedings were
consolidated, they still remained separate and distinct and havo
lives of their own, and s2lthough the issuc was the same in both,

the reliefs sought werc completely differcnt,

While it is truc to say that Mr, Kewmon had concoded in the
Privy Council that his suceess or failurc in the Constitotional
Motion depended on the nutcnmni?dahth habcas corpus proceedings.
I cannot segc that his point is Eﬁeﬁe@y1éf£entnﬂ--sﬁhat-this
clearly means is once the issuve 2,e. the validity of the parton
was decided in one proceeding it would be pointless and futilo

in seeking to litigate the other, That however does not mean,

2.4
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if there is no right to appeal in the habeas corpus proccedings,
that it necessarily followed that the apoellants had no right of
appeal in the Constituticnal Motion., The fetter which is placed
on habons corpus proccodings cannot bo z2llowad to infact the

Constitutional procoedings.
ABUSE OF PROCESS:

Whether or not Hr. Robertscn hoas nol pursued his point on
the abuse of process (as there sppoars to be some doubt) it was
clear that his submission that the purposc of the appeal was
sclely for the purpose of re-arresting the Respondents is untenable.
1t simply dces not make sense. All Mr. Mowman has said is if or
when the situation docs arise, the Attorney Genernl and/for
D.P.P. may wish to consider the outcome of this appeal beforc it so
decides. Mr. Robertscn's submission is clearly based on Scction 5
of the Habeas Corpus Act, anc 1 think it woulé readily be seen that
this Section ecan have no effect until ro-arrest actually cccurs -
and this in fact may veéry well account for the failure of Mr,

Robertson to press this sutmission with any vigour.

JURESDICTIONS

As to Mr. Robertscn's second sulmission: that the court hail
no jurisdiction tu entertain the State's appeal against the orders
for redress under the Constituticon, as the issues wore the same
in both proceedings hac me [lalbergasted. By what principle of
law cr logic can it be said that by some form of legal consegquence

the State who would ctherwise have had an undeniakle right tou appeal

< F2B ..
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the rolief grantec + the Respondonts in thelr claim for
constituticnal rocress would have by somc logal magic lost it.
The fact that the procecdings were consclidsatoed, was nothing to

the point,

Further it was clear, that a person detained under a writ of
habeas corpus had no redress to damages thereafter, so that the
only way the Respondents can claim damages is under the Constitution.
The result of ¥r. Robertson's submission, if he is correct must
be, that onck the issue was determined in the habeas corpus which
iz unappealable - that also makes the Constitutional Motion

pnappealable. fThis I connot accept.

Hr. Hahara] of junior counsel for the Respondents pressed in his
reply on the jurisdiction point that the Constitutional appeal
was being used as » device for impeaching the Habeas Corpus
proceedings. First of 211 it is well Lo romember that there is
no appeal in the hebens corpus procccdings; =nd whether there ecan
be an appral by virtue of Scction 10i(n) of the Constitution is
thereforc of an acagemic naturce — beecause as 1 have said theoro

is no appeal against it.

But surcly tho zppellants arc entitlad to challenge the
Constitutional proccedings in order to detormine whether thoy are

liable to pay componsation,

Accordingly I reject all the submissions of the Respondents,-
I find that thc appeal is properly beforc us, as tho appellants
have the undoubtod yvight to do so in accordsnee with section 106{b)

of the Constituticn,

Vo T
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D 5 = COERCION:

Mr. Hewman submittoed, that the acticon taken by the President
initialling the pardon document, resulted from a course of conduct
pursued by the Hespondents, It moved in stages he said and leod
to a written series of domands being delivercd to the President,
(contained in the "Major Points of Agroocment®) by the hand of
Mr. Dockeran in the ccmpany of Canon Clarke. The delivery he
addec was at the insistence of the Hespondents backed by their

violence and throats,

Mr. dHowmsn submittec the Majer Points of Agroccment having
been delivered ot Canp Ogoen were considored by the Parlismen-
tarians along with other dooumonts, Purther after ecnsideraticn
by the President of the facts, which wore ciselosce to him about
the State's pusiticn in the Red Housc and in particular aftcr the
specific represeatation was made by Canun Clarke, that he be Lo

allowed to roturn with scmething concrets in his hands.

Mr. Howman made a numbeor of other submissicons which were
really a ropotition of what was arquou before Brocks J.-and bocause
thoy are lucidly and pithily summarisoed in his judgment, I

respectfully wish to adcpt them as part of this judgment.
They arc as Followsn:

(1) That thce Applicants by theoir cwn ecnduct
of making a demand backed by unlowfual
and terrifying threats mede a free and
vuoluntary act impussible. It is an
arguucnt against their having the benefit
of an aet dune by the President when he

3. ..
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was subjected to unlawiul sand extreme
prossurc by thom Jdesigned to secure a
poruon. A Head of State may e faced
with an insurrection, @Zn. that will
constitute pressure oo him from thosc
evonta, but what he has gut to be free
tu e is to docide, in the exercise of
his own discreticn, freo from pressurc
other than those geonerated by public
ovents, whother in the pubilic intcrest
those in a state of insurrection should

hawve the benefit of a pardon;

{2) Thomin a statc of insurrecticn con
this secasicn employoe unlawful threats
Ciroctel at the Presicent with a view
to securing a pardon,. Threats werc
mace against others which were
dirocted not only at those others but
wore directed at the Presidont
gpecifically in cruer to fcree him, to
infinence him, boc eco—oreo him, to
compe]l him to exercisc = power of
paroon which under scotion 87(1) of
the Cunstitoticon he was entitled to
exercisc, free frum such spocific pressurc
vosignec fur the very purpose of
obtaining a pardon. It coes not lie
in tho respondents mcuth to clazim an
untarnished pardon whon they have
engage: in onlawful and cxtroeme conduct
ti achiave it. They have rendered
imperfect that which t©o be valid and
binding has to be perfoct. in the
excreise of the power of parcdon, there
must be no interference, no imposition,
no prossure cesignod orf directed to
cbtain a pardon; ne co-greion upon the
Prosicent to obtain a parden — ne

i b
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bargain, nu Jdeals, no pegotiaticm. The
grant must be frecly Lestowec.- The
Largaining power uncer the Constituticn
is cunforroced so that it ecan Le freely
cXorcised without dictat from anyone,
withcut pricr agrecement, without fetter
ocf any agreed ccursae of policy, save by
law. There should be no eamlarrassment
ur idmpositicn un the coxorcige of the

disecroticn;

That as regarus the cdocument intituled
"Major Points of Agrocmontk®, it is
apparent from the fact of the cocumont
that the President's diserction had beoen
crereisoed by reference te something which
he had ptatec on the document requirod
him to grant a pardcon, So looking at

the Cocument, it is manifest that the
Prosicvent dicd not exercise his Jdiscretion
Lbecause he had stated upon the document
that somcthipl else has reguired him to
excre1se his discretion in that way.

It is a document which by its terms
cisclcoscse that it had Leon Grawn up in
response to the ecmpulsicn of unlawful
captivity being maintained Ly those whu
winntecl the pardon,

That thert were two opticns available to
Pregidont Carter - either to talk with
the terrorists or immediatoly lauach an

assault cn both Television Housc and

the Red House. a= a resuli of discussions,
hActing President Cartor wes at that state
entirely against the usc of military force
as a solution boeause there was nc
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guarantee that the lives of all or any of
the hostages would be saved;

That a lawful exercise of power under
section 87(1) of the Constitution reguires
the President (a) to exercise his discretion
(b) the discrotion to bo cxercised for the
purposc for which the power was confcerred
(e} the power to be excreised in the
absonce of unlawful compulsion or unlawful
pressure designed to secure a pardon (d)
the power to be exercised within the four
corners of the subsection. The words

"as reguired of me by the document headed
Major Points of Agreement®™ disclose the
cause of the force operating upon him,

The document intituled "Major Points of
Agrcemont®™ disclosed an offer to release
persons unlawfully held captive in

roeturn for various demands, incluoding an
amnesty. The alternative to that was

a bloodbath. The interforcence with

which this Court is concorned is criminal
conduct and thrceats of injury to innocent
civilisans employed to bring pressure to
bear to secure a pardon. The President
considered the peints raised in the
document headed "Major Points of Agreement”.
He heard, or was informed of the pleas
made by Canon Clarke and Mr. Dookeran that
they should return to the Red Housce, with
a concrcte response, and he Enew that as
Chicf Exccutive it was incumbent on him to
take some form of action., The section 87(1)
power cannct be exercised for a cocllateral
purpuse - to achieve some benefit wholly
unconnected to a bonefit to the grantee.
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Tho pardon documcnt does not have on it a
conditicn that the grantcc ccases to commit
a crime, and this constitutos & purported
grant in respect cof cifences not yot
committed and is therefore ulira vires and
unlawful. The document cxpressly
contemplates an unspocified poricd of time
in which offonces may be committed after
the grant because the only condition is
the safe rovurn of the ceptives and no
time limit is set for the return. It is
therofore ultra vires and void as being
cutside the four corners of secticn 87(1)
uf tho Cunstitution;

PLBLIC POLICY

Public Policy reguires that no effect be
given to any grant achieved through
compulsicn oevtlawed by international
Law a2nd the accepted trecty cbhligaticns
wf the State. Thae law of the State
should B¢ interpreted consistently with
its internaticnnl cobligations., Justice
rugulres that if a State is subjected

to threats in order to compel it to act,
it should not be bound by its actions.
There is no difference botwoeon chitaining
a parcon by frava and obiaining a pardon
by making unlawful throats. They are
both unlawfal ccnduct - just a

aifferent variety;

Duress #8 a cuncept still exists and is
alive and well and is protected by the rule
wf law, referring to the Universal Tankship
of Monrovia casc (1933) AC 3686, at 364,
letters A" bo PO" - & oasc of sccnoEic
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duress. The whols concept of cconomic
duross,; namely forcing someloCy to sign

@ cuntract or to o edEetdimmg involves
considerations of pressurc which have Leen
applied anu which have nothing to do wath
physical threats. Duress is "duress®,

the ratiupale is that the party's zpparent
conscnt to enter the contract was induced
Ly priossure exercised upon him by that
cther party which the law does not regard
as legitimate with the consoquence that
the consent is treated in laew as revoceable
unless approved cither expressly or Ly
impliecation after the illegitimate pressurc
has cansedl to cporate on his mind. This is
exactly what this case is all abcut -
whother the type of pressure which was
brought to Lear uwpon President Carter

Was prossure axercised upon him which

the law wonld regard as legitimatc. The
The reason why duress has for so lung Leen
stated not te Be availablo as a defence

tu a murder charge is that the law regards
tho sanctity of human lifc and the protecticn
thereof as of paramcunt impoertance.  ‘The
threats do not have to be wade physieally to
the porson induced to act, Duress against
the State is rocognised by Intermaticnal
law. Duress against the State will always
Do exereised to force someone to act who
has the power to act for the State. It was
curess against the Statoe directed at the
Parliamentarians with the intenticon of
Eircing the cnly wman in the Btate whe had
the power to act tr give them what they

WAL )
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UMLAWFUL CONDITIOHS - IMPLIED TERHMS

{8) That the power to grant 2 parcon undey
secticn §7(1) can only he exercised in
respect O offences which "may have
teon committed®. A conditiconel pardon can
wnly be granted in respoct of cifences
which have Lecn cr might have Deen
committed. Since a pardon could only be
grantcd in respect of cets of insurrection
which may have Leen committed at the time
uf the grant, and Ly its terms anly
cxtendol tc pcts of insurrection
commencing Friday, 27th July 1990 and
ending upon the safo return of all the
Mombcrs of Pacliament held captive, tho
vbligation safely o roturn them arose
immediately vpon Jdelivery of the pardon to
the Applicants or scmebiocy on their behalf,

WAt wiThe terms: réguired them forthwith to cease
acts of insurrecticn, nnc to safely return
the captives., & pardon under section 87(1)
grantad in respoect of acts of insurrceticn
which may have Leen committod necossarily
imj:lics that after the grant the acts of
insurroetion cease. The applicants
continued to be in armed insurrccticn against
the State and engaged the armod forces
in combat. Thoy continued to hold Mombeors
of Parliament and cther ecivilians coptive.
Thuy madc fresh unlawful and unconstitutional
“ewmands for change in guvernment adoiticonal
to the demands made pricr to the grant of the
pardon. Thoy tock twe new hostages after
the grant of the pardcn., 'They refused to
lay <¢own theilr armes and give up possessicn

cf sama,

i
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THE LAW:

In his submissions on the law of duress,-or coercion, Hr. Hewman
gave a scholarly and erudite synopsis on the law of duress - I
mean no disrespect, howsver, by secking to summarise what he

submitted,

The eivil law he contended relating to coercion or duress has
its application wherc one person has acted so as to confer a

bencfit upon ancther.

In Criminal law it applies where one person has acted so

as to commit a criminal offence at the behest of anothor,

He further submitted that on the eases the concept of coercion

or duress involves consideration of will eand choice.

4 comprchensive examination of the concept in both the Criminal
and Civil Law was undertaken by the soveral Law Lords in the

case of the D.P.P. v, Lynch (1975) A.G. p.653, he submitted, and

referred us to scveral passages of thae verious members of the

House

1 shall rcfer to somc of them prescently but firstly I wish to

set out briefly the facts in Lynch.

This was a casc invelving terrorists from the IBA. The
defondant dJrove & car containing & group of IRA torrorists on an

expedition In which they shot and killed a police officer.

In his trisl for aiding and abetting tho murdoer, therc was

evidence that he was not a momber of the IR and that he had
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acted unwillingly under the orders of the leasder of the group

being convinced that if he discboayed he would be shot.

The trial judge beld that the defonce of duress was not

available to him, and he was found gquilty by the jury.
Oon appeal in Northern Ireland the court upheld the conviction.

On appeal to the House of Lords it was held Lords Simon and
Kilbrandon dissenting that on 2 charge of murder the defcnce
was opan to 4 porsch accused as a principal in the second degree,
namely an aider and abcttor and accordingly a new trial would be

ordoered.

Lynch was overruled by R, v. Howe and cthers {(1%87) A.C. 417,

but it is neverthcloss authoritatively rogarded for the scholar-

ship and learning cn the law of doress.

Lord Simon in a prescient and seminal Judgment held that in
Criminal law duress should not give rise to a defence to a
principle in the sccond degree, and tuck the view that it should
go to mitigation of sentenee. This f course is now in accord with

Howe (supra) ond sec R, v. Gotts (1992) 1 4.E.R. @632 H,L.

Wewr, although this was a case in Criminal Law, Mr. Howman
used it cnly to show us how the courts also locked at the law of
duress in the Civil eases. Starting with Lord Simcn at P.695
when he said:

"S80 contemporarily aware a writer on the
criminal law as Prufessor Glanville Williams,
Criminal Law, 2nd ed. (1%61), p.751 guotes tho

3By,
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phrase "coactus velui® as doscriptive of the
mental state of an aector under duress according
b cur criminal law., T hope, indeed, toc have
demcanstrated that duress is not inconsistent
with act and will, the will being deflected not
destroyed; so that the intonticn conflicts with
the wish. The actor under duress has performed
an act which is ecapable <f Egll legal effect:

if he is to have relief it should be discreticnary.
Translaoted intc terms of the criminal law, ho is
guilty of the crime, but he may at discretion be
relicved against its potential penal conseguonces
when it ecmes to sentencing.

Similarly with duress in the English law of
contract, PQDuress again defloects, without
destroying, the will of one of the contracting
parties. Therc is still an intonticn on his
part to ecntract in the apparently consensual
terms; but there is coactus velui on his side.
The contrast is with non est factum. The
cuontrad procured by duress is therofore not
voidsy it is wvoidable-at the discretion of
the party subject to duress.”

anc at page 680 Lurd Wilberforee saids

“*Coactps volui' sums up the combination: the
vietim complctes the act and knows that ho is
doing so; but the addition of the element of
duress prevents the law from treating what he
has done as a crime. One may notco-and the
ccmparison is satisfactory-that an analogous
result is achieved in a civil law econtext:
duress does not destroy the will, for exampsle,
to enter into & contract, but prevents the
law frocm mccepting what has happoned as a

contract walid in law: see tho Privy Couneil

fjl.gﬂ-' ® .
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case of Barton v Armetrcong (Wo,15 of 1972}
{onroported), December 5, 1973, " ad the
Judgments in the Supromo Court of New South

rales.

IE, thep, it is corrcet that Cuross is
an adaiticaal element which comes inte play,
and cxcuses, after act and intention have
been monifésted, it follows that analysis
of 'intention' in the criminal law will
not of itself assist in determining

the scope of the defence of Jurcss.”

Mr. Newman alst cited passages from Barton v. Armstro 16

AeCe 108 = 2 caze which invelvod the formaticn of unconsciconable

agreements botwaen twoe private individuals.

He submittod compuleion of duress: "....involves the considera-
ticn of what the law regards as voluntary, cor its vpposite; for
in life, incluwling the lifc of ccmmerce am! finance, many acts are
done under pressurce, scvmetimes cverwhoelming pressure, so that cne
can say the nctor had m choice but to act. Absence cof choice
in this sensc doos noct negate consenlt in law: for this the
pressure must be of a kind which the liw coes nut regard as
legitimate®. (8Scc Lords Wilberfource and Simon in Barton v.

Soce also Lurd Cross at pg. 118 p-Fi-

"The scope of common law Jdureoss was veory limited
anu at a comparatively early date cguoity began
to grant relief in cascs where the dispousition
in question had boen proecurec by the cxercisco

of pressurc which the Chancellor ecnsidered to

Fale..
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be illegitimate although it did not amoun:t to
common law duress. There was a parallel
developiaent in the field of dispositions
induced by fraud ..... there is an cbvious
analogy between setting aside a disposition
tor duress or undue influence and setting it

aside Ffor fraud™.

He also referred wps to what Lord biplock said in Universal

Tankships Incorporated Monrovia v. iTWF (1983) A.C. 366 at 384

B-C (a case which dealt with economic duress):

"The rationale is that the apparent consent was
indoced by pressure exerciged upon him by that
other party which the law does not regard as
legitimate, with the consegquence that the
congent 1 treated in law =28 revocable unless
approbated edither expressly or by implication
after the illegitimate pressurc has ceased

to operatc on his mind. §+ is 2 rationale
similar to that which pnderlies the avoidability
of contracts entered into and the recovery of
money exacted under celour of office, or under
unduc influénee, or in conscguonce of threats

or physical duress®™,

Mr. Newman also referroed os to Hall v, Hall (1868) p.48l

an unduc influence casc in relation to a testamentary disposition

in which someone mado o grant of property undcr a threat,

William v, Baylor (1866) English =nd Ir. Rep. 200, Eaufman v,

Gerson (1904) 1 Ka 551, These two cases cited to the same effect

as Umiversal Tankships.

P
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Mr. Hewman went on further to list several sets of circum-—
stances, most of which were covered in the law of contract and
one in criminal law. where it was clearly demonstrat=d that the
courts would never countemance duress. He posed the following
question; what was tho jurisorudential concept which underlies
the operation of law in the scveral eituations? and sought to
answer it by saying that the jurisprudential concept which under-
lay all these circumstances was that the law wished to uphold the
rule of law and to prevent those who go béyond the:role'of dasr and
sought te obtzin benefits for themsclves by operating outside tho

rule of law, to be denied the benefit they have obtained.

Mr. Robertson's submissions:

Mr. Robortson submitted that scction 87(1) of the Constitution
cmpowers the President in his sole and unfettered discreotion to
grant a pardon beforc arrest to persons who have committod or are
committing offonces of any kind, including treason, wmurder and

hostage taking.

In further amplification of this submission, he added that
80 long as the President was copable of oxoreising his discrotion
and was performing the functions of his office, then the pardon
was valid ¢ven though a reguest or donand for that pardon had been
backea by unlawful pressure, criminsal mots or whetever., The only
gencral fetter cr the one overriding principle was thar whoen he
exercisod his power under this secticn it must be in the public
sntexest. Hostage Laking he concludod was the prime purposc for
which sceticn 87(1) was given. Thoe powor to forgive criminal
offoncos wins similar to that conferrcd on the President in the
United Statoes Constituticn.

FiL
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See Lenncx Phillip & crs. v. A.6, & ors. (1992} 1 A.C.545.

Borga v, Saxbe (1974) 378F supp. 1121 26 1227,

Schick v, Reed (1974) 42 L ed. 2ncd 430,

Secondly Mr. Hobertscn submitted that if 2 pardon was
concitivnal it came into cperaticn onee the cunddition was
performec, if it were unconditicnal it came into force when the

parcon was welivered,

Mr. Robertson contended that section 36(1) of the Constitution
which reads as follows "......the President shall not be answerable
to any court for the performance of the functions of his office
or for any act done in the performance of those functions®
confined any court ~room investigatien o (a} whother the grant
was that of the act of the President, in other woras whether he
cxercisec his discretion deliberately and (b) whether the act was
done in the performance of the functions of his office as Presidenc;
in other words whethcr he was acting in the publie interest in
the performance of his dutics., He peintaed out that the evidence
was ovcrwhelming that it was the deliberate act of the President.
He hated doing it. He was reluctant to do it. He cvon changed
his mind and he did it. He was not incapacitated by being held
captive with a guon at his head, Thero was a paucity of alternativos
none of them vory attractive but in the end he chose to grant a
pardon which in his judgment was clcarly in the public intorost

at the tims,

He added that the limits set out above on the scope of the

court's inguiry into an executive discretionary act moant that

83, ..
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the conrt swst not permit any party to call intc guesticon the
intenticn or motive of the President in performing the cxecutive
act, or place any reliance on tho intenticn or wmotive of his

aavisoers.,

Secticn 38(1) of the Trinicac anc Tcbagr Cunstituticn,

De Freitas v, Benny {(1976) 1 A.C. 239.

The G.C.H.0. Case (1985) 1 A.C. 374.

Jamison v. Flannor (1924) 35 A L.R. 973 (p.977).

HOrwits v, O0'Connor 6 Co.L.R. 38.

Bathbun v. Haumel (1922) 30 A.L.R. 216 (=t 219).

Anu in Basu's Cummentary on the Constituticn of India {1981}

Vol.4 (253 tc 261).

"A CQuourt has no right to inguire on whac basis
or infocrmation the executive has exercised the

parconing power in any easo",

The scupe of tho pardoning power and acccrcingly, the limite
cf the Court's power of inguiry, may only be altcred by a change
in the Ccnstitution itself,

Enapp v. Thomas (1663) onic State 377,

Fourthly, Mr. Robertson submitted! thot sceticn 87(1) <id not
exist until 1%76. [t was not in the 1962 Constituticn but was
avced in 1976, and invitod us to adopt 2 purposive interpretation,
The Court he saic must lock at the legislative history including
the debates in Parliament., He initially <Jrew cur attontion to

Fepper V. Hart (1593) A.E.K. 1 - but when it was pointec cut by

Mr. Wewman that this case wes clearly inopplicable as section 87(1)

was absclutely clear, snd thercefore there was no need to rofar o
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the debates in Parliamcnt in cruer to detoermine its purpcsoc as
this was only tc be rescrted to in cases of chescurity anc
ambiguity. #r. Rebertscn withdrew the sulmission, He ultimately
relied un the principle that in all cimstituticnal matters a

purpusive approach was the way to go,

He contenced that (a) the power under this sceticn fell to
be exercised on the samc principle of the Pardoning power in the
Emeriean Comstituticn as cxemplifiocd Ly the Fixon Pardon which

was raferred to in the celbates a= exploined in Murphy v, Ford

{1975) 390 P Supp. (b) the purpose of the hmeriean parconing power

therofore was the same as that of the Purpcse of the pardoning
power of the Constituticn; that purpcec classieally and Jefini-
tively cescribec by Alexander Bamilton, which he said was endorsed
as the purpose of secticn 87(1) Ly the Privy Council in Phillips

{supra).

This in my vicew would be an apprupriate place to state what

Lord hekner said at 5.556-551:

"The power given to the President to grant a
parcen before a persoun is chnrgod with any
cffence and before he is eonvicted is o

new power (cf. secticn 70 of the Trinicoc
and Tobage {(Constitution) Urder in Council
1962 (5.1, 1962 wo. 1875) medollod on the
Constituticon te the President of the United
Etates. It is interesting to Cbhserve that
in thi smorican casc Murithy v. Forouo (1975)
390 F. Supp. 1372 @ecided  in the Dnited
Statos District Court of Hichigan, in which
the validity of a parden grante Ly Preogident

f'u'ﬁ--v
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Ford to former President Nixon was challenged,
there is guoted, at $.1373,.the focllowing
chscrvation of Lloxander Hamiltom in

"The Poderalist nu. 74% in 1786

explaining why the Founuing Fathers GAVC

the Progicent a discretionary power of
pardon:

'The prineipal argument for reposing the
power of pardoning...(in) the Chief
Hagistrate, "Hamilton wrote, is this: in
scasins o f insurrcctiun or robelliom, there
are often critical moments, when 3 well-
timﬂd ctfcr of parcen o the insurgents

Oor rebels may restore the tranguillity of
the comunwealth; ana which, if sufferco

to pass unimprovedc, it may nover Le possible
afterwarls tc rocall.'#

Mr. Robortsen thon sulbmitted that the foconding fathers of the
Trinidad and Tobago Cunstitution in thoe cebate on whethor secticn
87{1) should be 2 now part of the Constituobicn cxpresely recugnised
that it wonld e availalle to the Prosident in cenditions of
rebellicn and hostage taking, which would undoubtedly imperil
the State,

Mr. REcbhertson, then invited us to evmclude that in the light
of all his submissions made, that the excreise of the power on
the 28th July, 1990 and the cuming into oporaticon of the pardon

¢n the lst August wes intre vires the congtitution.

There was nothing ho argned in secticn 47{1) which precluded
the Presicent from granting & paruon roguestec or cemanced Ly a
group of perscns who were holading othors as bostagos oven zt the

price at lilbwrating those hustayes.

...
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THE ING THE E& Hz
Yas required of mo"

Befcre ccaling with Mr. Rolertson's sulmissicns on the wording
of the pardon; I think it would be helpful if I set cut the

wording of the actual pardon:

"Iy Juseph Bmmanucl Carter, as roguired of me Ly
the document headed Major Points of ngrecment
herely crant an amnesty to all those invelved
in the acts of insurreetion commcneing
approximately 5.30 p.m. on Pricay 27th July and
enaing upcn the safc return of all membors of
Parliamont held captive cn 27th July, 1%%0.
This amnosty is granted for the purpose of
avolcing physical injury to the members of
Parlisment referred to abowve an. is therefore
subject tc the complete fulfilment of the
clhligaticn safely to return thom,®

Newy it would Le recalled the facts and circumstances under
which the cocument headed Major Points of ngrocment had eome into
being, the terms of which read as follows;

HiwiORk POIWTS OF AGRERM ST

(1) Hr. mchinscn writes lettor of resignaticn
to the Fresident and makes appropriate
statoment .

(2) &All Parliamentarians including Mr. kobinscn
sign a letter supporting Wr. Dockeran for
Primc Hinister.,

(3) General Electicvhns to Le doclares! in 90 days,

(4) Mr. Dockeran will leeve Chamber with
letters and yo to President with Canon
Clexke. Ledw Des Vignes to bou reloased
& simultanccusly for trcatment,

;4?‘-!
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{5) Mr. Dockeran ppon his appointment secures
an semnesty for 211 those involved in
ingurrecticn letwoeen 5.30 p.n. Priday
27th July, 1990 and rescluticn of
maltar.

Aamnosty dGooument to be proparcd by

President .

{6} HMr. Dockeran and Canon Clarke return with
amnesty papers all to be freed,
How, what Mr. Hobertson has submitted is that the wording
of the pardon, and in particular the words “as reguired by me®
was another way of putting the main arqument of duross advanced

by HMr. Hewman,

He amplified this submission by contonding that Kr. Newman
had said the specific words imported duress into the pardon.
Mr. Robertson reminded us that Mr. Nowman had submittcd that the
document was based on invalid documents produced under unlawful
pressure, but this ho peinted out was not a separato argument.
it was clear from the evidence ef Canon Clarke and Doockeran that
the President did not sign the pardon document on the basis of
what was in the Major Point of Agreamsat. In elaborating he
submitted that while it was true documents had been brought back
from the Hed House it wos egqually true that also brought back were
graphic deseriptions of all that was happening at the Red House.
from Cancn Clarke. It was clear then, that the President was Very
much appriscd of all that was guing wn, and his own cvidonce on
affidavit hed estazblished conclusively thot the President had
HRO? signed the paraon document - nor placce any reliance ppon the

Major Points of Agreemcont.
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"Discussiong took place about what Canon Clarke
shoulu take to the Red Bousc, I indicatoed I
was not willing to sign any amnosty or pardon
nor was T willing to sign any copy of the draft
document. S0 I Jdidn't ecomsidor that Capon
Clarke should take an unsignod copy.™

Accordingly kr, Robertson submitiod until guite late in the
afterncen he was Jetermined not tu sign anything, but Canon Clarke
pleaded with him to be allowed to take back "somothing concroto®
and in the end after hearing all the roports of the scricusness
of the situaticon amnd the pleacing of Cancn Clarke he chianged his
MITE =

"But Icr the pleas of Cancn Clarke for tho
safoty of his cwn life and thuse of the

hostages I wounld not have indtiallec the
carben cupy.®

"IncCocd as I stated I was toc reloctant . ™

Where was the cvidence, thot the President had signod the
pardon document pursuant to the heads of agrocment? he asked,

The answer he orneluded was as clear os the proverbial pikestaff.

He was wvory eritical of the approach taken by Mr. Wewman, of
how the parden document was to be cunstrued, and accused him of
nit picking and treating the Gocument as if it wore & contract or a

Cleod .

The pardon he advised was to be construoce in a goenercus and
in a way most beneficial to the beneficiarics sne reforred ug to

the case of Ex Parte Parguoctie (274 2D 12%) .,

’ifnﬂg‘ LE ]
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With a2 swoep of the hand Mr. Robertson dismissed all the
cases referred to by Mr. Weowman, ano bascd on ecercion in private
law, as being light yesrs away from the Sclemn et of the
President granting a pardon. They sinply bad no place or part
to play when it came to the intorpretaticn of tho Constitution,

He lamented the fact that Mr. Woewman was not able to produco at
least cone case from any jurisdiction whore therc was a similar
power to parcoen, and accused him of having ransacked chscure areas

of private law in ordor to bLuttress his arcumont,

He on tho cother hand had Leen 2ble to findg 2 ease from

Malaysia Mustapha and Mohammed and othors (1387) L.R.C. [Ccnst)

16. The facts in this case he saic were encrmously complicated
and dealt with the Head cf State's deeision to Aappoint a2 politician

rather than ancther as leader in the carly hours of the mLIning.

Ho invited cur attention to po94 where Tan 3. dealt with hoew
Guress shculd be tropted in publie law and advised us to fullow
this approach. Tt is true he said that it was a2 First instance

judgment but intercsting nevertholess.

At P. 54 of the jolgment Tan J. saic:

"if thc durecss pleaded in the defonce shoulo not,
in the ecircumstances, be ecnsidered in the
eriminal law sensc or in tho scnse =8

recognisad by the law of contract, or in

the "revicowalility® sonse roforred to alnwe,

28 is my view, then in what singe, should it

be understocd? In this regard, I am not awsre of
any julicial authority on the Foink, In
considoring the matter, I am guicded Ly the
icticnary Cefinition of tho word "durcoss®,
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and common law prineiples, I soe no reason,

in thoe circomstances, a8s at proscont advisod,
for not applying them., The relevant meaning
given to the word *doress® in the Oxford
Engligh Dicticonary is as fcllows: *4. Constraint,
compulniot; spec. in Law, Constraint illegally
exercised to forec a person to perform scme act.!
Some compulsion may Le Ly actual impriscnment,
Ly threat of impriscmmont or of lcss of lifo cor
limb, or Ly physical vicvlencc. 57 deed or
ccntract made wnder turess is wvoicable on a plea
wf duress ot a sulsequent trizl...Blackstone
Commentarioes l.l. 131. The constraint & man
is uncer in these circumstances is calloed in
law Curess, from the Latin durities, of which
theore are twoe scrtsy duross of imprisonment,
where a man actually loses his lilorty...and
duross per minas,whoerc the hardship is cnly
threatencd and impending. The rolevant part
¢f the Cefiniticn of "duress® in Jowitt's
Dictionary of English Law,vol, 1 2nc Edition

it as fcllows:®. . .dmpriscoment cospulsicn.
Durcse is where 2 man is compelled tc do an
act Ly injury, beating cr unlawful impriscn-
ment (sumotimes ealleod duress in the strict
sensc), or Ly the threat of bBeing killed,
sufforing some grievous hodily harm, or

Loing unlawfully imprisoned |somotimes ealled
menace,; or Juress per minas)...™ T Jdo nct
derive assisconce from judicial authorities

on thoe concopt of duress, ns opplied to the
law of contract, including those bLearing on
the maticr of econumie curess {sce for
instanee, Universe TFankship Incoriorsted

of Monrovisa v. 1.7.¥. (1983} AC 366); nor

from prominent legal publications such as

Godf ond Jones's Low of Restitution, as

they deal with the guesticon of Jdurcss, in
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relaticn to other matters. Tho test of curess
to avodd 2 contract of marriage in matrimonizl
low would appesr to e less stringont: gee
Hussein v. Husscin (1938 P.159).

Rpplying, o8 I o, the priociples contained
in the definitions B¢t out Ly me carlicr, I
Find that the evidence is nrt sufficient to
oconstitute onlawfal constroint, or compulsion
Ly imprisconment gy threay of impriscmacnt,
or of loss of life or limbk, or of physical
viclenca, as in the Oxford English
picticnory definiticon, committed or helo dut
Ly the plaintiff or his agents against the
first defenoant, or that what was done Ly the
plaintiff «r bas ayents falls within any of the
vefiniticns of "duress”™ contained in Jowitt's
Dicticnary of Bnglish Law. fAccordingly, 1
find cn the evidence that the dofondants
have not suecceedod in prowving the Cefence
of durcss, as pleaded agaiost the plaintiff.”

How, it is truc to say whon his gulmissicn was mace on this
casc Mr. Hobortson Cid use the expression act of State. It is
clear to me however, in this ho was mistaken for it was clearly
nut, anc what he really mesant in my cpinicn was an act <f the
State. T make this cbscervaticn here, Decouse of the alacrity
with which Doth kr., Rewman anc Mr. Thorne (whe sppesred for the
D.P.P. in thig ajpeal) pounced upon this clear an! olwicus mistake,
anc. scught to shew Ly thoe learning on the subject dealing with an
act of State that this was HOY an act ~f S5tate, and theroefore
the submission of Mr. Rrlertseon was misconccived. I mercly wish to
peint cut that the crrer made Ly Mr. Robortscn was clearly an

uncerstancable one, an. has not in any way cotracted from the

foree of his sulmission,
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PUBLIC POLICY POTHT:

Mr. Robertscon submitted that the public policy point raised
Ly Mr. Howman in which he relied upon Article 1 of the Rescluticns
ana Decisicns adipted Ly the General nssomlly during its thirty
focurth Sessicn 1l3th Scptember, 1979 to Janucory 196806, to which

Trinidad and Tolage is a sigﬂatﬁry;qasl without merit.
Article 1 reads as follows:

"l. &Any porsocn why seifes or dotains anm!
threatens to kill, or injure or toc continuoe

to deétain ancthor perscn {(hereinaftoer referrod
tc as the "hoestage®) in order to compel a third
parcy, namcly, a Stata, an intornaticnal
intergovernmental cryanizaticn, & natural

or juridical perscn, or a group of persons,

to o or ebstain fram deing any aet as an
explicit ¢r implicit condition four the

releass of the hostage commits the offence

of taking of hostayes ("hostage-taking®)
within the meaning of this Convention,®™

What kr. Robortson cconterced was that Article 13, and 3({1)

cf the rescluticns werc 4 complote answer to Mr. Howman's point.
Erticlc 13 reads as follows:

"This econventicn shall not spply where the
cifence is committec within = single State,
tha hostage and the allegoed offenier are
naticonals of that State and the alloge:!
cffencer is founu in the toreitory of that

Stote. ™
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Article 3{1l) reads:

#l. The State Party in tho torritory of
which the hostzge is hold Ly thoe offencer
shall teke 211 measuros it consicers
appropriate to easié the situsticn cf the
hostago, in particnlar, to sccurce his

roelease anc, after his release, to facilitate,
when relevant, his Jdoperturo.®

The treaty he saiu was not incurporated in the domestic law,

and referred us o Brindg v. The Home Secrotary (1951) 1 a.E.R. 720

to illustrate how the coorts uealt with zsuch a situaticon,

Wow 1t 15 clear that thoese submissions of Mr. Eolbertscn
perspadiec. the trial judge, wrungly in my view, and caused him to

miss completely the pith of Mr. Hewman's sulmissicn.

This is zbsclutely clear frum his judgment at p.53 where

he saids:

"As 1 have indiecated earlicr, cecnomic duress,
in my cpinicn, uces not apply to the
circumstances of the present casc, and Lrticlos
31 ami 52 of the Viennsn Convonticn of the Law
of Treatics, and the Interncticnzl Conventicn
against the Yaking of Hustages arc irrclevant
And provide no assistance whatscover to the
Responucnt' ecase, ~8 this Court is not
concernec with or Cealing with 2 guesticn

of a treaty or hostage-taking Ly cnoc State
ayainst ancther. 7The issuc which falls for
ceterminaticon in these hLotions is one which
is puraly internsl - whother the pardon
allegolly yrantes, Ly the scting Presicent

in circumstances amcunting to an

insurrecticn is valicd or otk "
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1 think it is worth repeating at this stage why Mr. Hewman

suggested it might be helpful to look at the convention.

It was he snbmitted, a well establishoo principle of law that
where the Court is not otherwisc prevented from doing so it will
administer the law consistent with the treaty obligations e,
which the State has eotered and secondly, it provides a legitimate
source of information te which the Court is entitled to accoss,
when it is seeking to detormince what the public policy considera-

tions are in respect to the issue before the Court.

It was thorcforc wunfortunate to sunggost, and for the trial
judge to hold that the article did not apply because the
insurraction was a purcly internal situation, That as I said
was a clear misundcrstanding and misreading of Mr, Nowman's

submission.

Review of Discretionary Powcrs:

¥p.: Roberytson in dealing with the review of discretionary
powers referred us teo several passages De Smiths — Judicial

Roeviow of Administrative Action 4th Ed, at pp.278-279.

The underlying principle to be cxiracted from this learning
was clear and terscly emphasised by Lord Wilberforce in Secretary

of State for Eduecation and Scienec v. Thameside M.B,.C. [1977) A.C.

1014 where he said "But therc is no vniverszl rule as to the
principles on which the excreise of a discrotion may be reviewed:

each statute or type of statute must be individually locked at.®

1 wish to adopt this statoment most rospectfully but becnausc
we arc dealing with tho construction of a constitutional provision

I would like to ada a few words of my own,

F55. 4.



—-55=-

The cases in constituticnal law have repeatedly established
that a Constituticn must be purposively and genercvusly construed —

se¢ for instanceo Minister of Home Affairs v, Fisher (1979) 3 A.E.R,

at p. 36 letters A-C and A.G. of Gambia v. Job (1985) L.R.C.

{Ccnstituticn) 5% at 569%.

When dealing with domestic legislation, the courts take a
fundamentally diffcrent approach from a Constituticnal provision,
ag cne of the aims cof the latter is to constrve the provisicn in
such a way as to establish and preserve the Constitutiun as the

Supreme Law.

Thus in my view, for instance a privative or ouster clauosc
in demestic legislaticn would not generally be construed as
liberally amd genercusly as a privative clause in a Constitution,
Nor would for instance the approach to the exercise of a diseretion
given to a Minister in peace time, be put on the same footing as a
discreticn given by a constitutional provision to the Supreme
Comwancer of the Security Forces whese scle duty in times of war
or civil strife would be to act in the interest and security of

the Statea,

This wculd no doubt cnecmpass a broad speoctrum of circum—
stances from the most trivial te the wost horremdous and by the
inherent nature of the circumstances, of a country at war, or in
civil strife the Supreme Commander is perforce, roestricted, in
his acticns and cpticns. Wo longer is he 2 free agent of the

State to decide as be would when the country is at peaceo,

And soc it was not surprising that Mr. Hobortson should submit
that the cases referred to by Mr, Mewman which dealt with

restaurant licences, planning commissions and circulars were
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light years away from the sclemn exercise of the prerogative of

mercy by head of State.

Mr. Robertson advised against using these cases, and
submitted that the new power of the President under 87(1) was a
plenary power, unfetteorcd in any way, and unchallengable, because
it was a pure exercise of a discreotion, similar tc that of the

exercise to the prerogative of merey in Michael de Freitas alsc

called Michael Abdul Malick v. Gecrge Ramoutar Benny & ors. [1976)

A.C. 239,

In developing this spbmission he pointed cut that sceticns
70-72 of the 1962 Constitution (the old Constitution) were rcpeated
in secticns 87(2) anc 87(3) 88 and 89. In other words the only
changes which wore made apart from the ronumbering wore to insert
section B7(1) and Guvernor General was substituted to read the

President (as by then Trinidad and Tobago had boecmne a Republic),

In De Fritas case (supra) the discroticn that was exercised
under the old constitution under what is now B7(2) and (3) was by
the Governor General on the advice of the appropriate Minister.
This was a pure discrotion anet unchallengable because the
prervgative of wercy is the classic example of a pure discretion

which is not challengabile as other kinds of discretion.

He reasuned that sinec this was sc in respect of 87{(2) and
(3} it must follow the now power in 67(1) was cgually un-
challengable, because it was the excroise of a purg discretion,

He referred to Council of Civil Service Unicns v, The Minister

of the Civil Service (1985) 1 A.C. at P=374; to support his

argqument and drew our attection to what Lord Reoskill saic at P.418

IS
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about which of the Royal Prercgatives were susceptible to judieial
raview anc those which wore not amenable to the Courts. Of course,
he did emphasise that all the courts were reguired to aseertain
whether it was the act of the President, and whether he was acting
or performing his functicns in the publiec interest. Once the
Court was satisfied about the answers to these gquesticns it did
not matter whether thore was coercion. This was the cnly way a

challenge was permitted under English Law.

Mr. Newman of coursc has rejected that proposition and has
maintained he was entitled to challenge whether the discretion
was being exercised in accordance with law, namely a challenge to
the legality of the exercise of power NOT the challenge as to
whether or not a pardon should have besn granted, The guestion
remained and always was whether as a matter of law the power was

cxercised lawfully.

Before dealing with the submissions con this issue, I think
it would be helpful tc make scme general vbservations, which would
perhaps shod some light on the issues, and help in the resclution
of them.

HEAD OF STATE:

A head of State, enjoys a unigue and privileged position in
scciety - and this must be sc for many reascns. In most if not
2ll countries, which have written constitutions (and oven those
that have unwritten cnes) there are well cstallished cuonstitutional
provisicns or conventions to ensure the office of the haad of
State, whather titlular, or exccutive is wecll insulated from attacks

ﬁ' that are likely to bring the office into disrepute. There would be
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provisions, which grant him certain immunities, or there may be
exclusions of the Court's jurisdiction, the aim of which is not
to guesticn the wotives, policy, and the Lasis upon which a

President arrived at a decision.

Indeed in our own Constitution, we have section 38(1) (which
is concerned with immunities of the President) the full import of
which was much camwassed by all sides in this case., Again we have
section 80(2), which uses words of classic exclusion of jurisdiction,
which perhaps does make the exercise of the power by the President

not justiciable in the Courts.

What 21l this boils down to is that very little is challeng-
able - and perhaps the only attack that can be launched against
an exercise of power by the President is the legality of it i.e.
whether it was his act or not, and this brings me to the questien

of duress - which I now propose to address.
DURESS =

This is not the place, nor is it necesssary in this case to
give a dissertation on the law of duress, I do think however, somo

basic prineciples should be pointed out.

Duress contrary to what is gencrally believed is a well
scttled principle in law. The only area in which there has been
some difficulty ic in its application in Criminal Law and cnly
with respect to the offence of murder (which has now been settled).
This apart, the law is quite scttled in Private Law, although its
meaning in Criminal Law diffors greatly from its meaning in the

law of contract, torts and equity.

9%, as



Direcct duress, by which I mean zcts which consist of threat
of injury, beating or unlawful imprisonment or tho threat of being
killed. In othcr words duress only operate to render invalid and
act if it threatens the life er limb of the person performing

the act.

Now in the contcxt cf the present appeal, both Hr. Hewman ,

and Mr. Robertson have canvassed fundamontally different views.

It would be recalled that Mr. Robortson with a wave of the
hand dismissed, and rejected out of hand that coercion as we know
it in private law was wholly inappropriate to Constitutional
law, and added that this was light years away from the solemn act
of a Presidential pardon. He advancoed nothing further to justify

this approach,

Mr., Newman cn the other bhand, it would be recalled referred
to a number of casos in Private Law and appeared to suggest that
there was no reasun why coercion as we know and recognise it should
not be applicable in matters which affcoct the exercisc of a
Presidential power under the Constitution. Both however, agreed
that direct duress was clearly applicable, but this did not arisc

on the facts of this case,

The guesticn which therefore has to be answered is how far
should coercion go in this case? Indced, in any case of a similar

nature.

Quite frankly I can see no good reascn why coercion, or for

that matter undue influence should be inapplicable to the act of

/60, ..




the President or any head of State. After all, the Constitution
is really a combination of the Common Law, and eguity and it would
be ludicrous to exclude coercion, on the ground that it is light
years away from thc solomn act of the President, or on the basis,
that it would open other grounds to challenge the act of the

Presidoent.,

The rationale that underlies coercion, as developed by the
law of equity is that the person who has performed an act, knows

what he is doing; but has been forced or coerced into doing so.

I pause herce to pose this guestion. Is the President's will
less susceptible to force or cocreion than that of the ordinary
man? Despite our attempts through the Constitution to make the
President spoeial we must remember that he too is human, and

has the same vulnerability as other mortals,

Really one of the reasons {(there are others later discussed)
I initially entertainced for excluding coercion and undue influence
as grounds for challenge, was that I fearcd that the cfforts and
provisions that had boen made by the Constitution to insulate the
President, might otherwise be circumventeod, by a challeng:e on such
grounds. In other words, motives, policy, reasons and other
factors, that werc not amenable to an enguiry by the Court would
sc become, if the President's act could be impugned on grounds of
coercion or undue influence, I am not however impressed by this way
of thinking, ané in any event I would be hard pressed to justify
any juridical distinction betwoen direct duress, and force or
coercion sinee in the former case it would HOT be the act of the
President and in the latter becausc of the force or coercion the

court will not countenance it.
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I therefore see no reason, why and act of the President cannot
be attacked on the grounds of force or coercion or undoae influenco,
although such cases 1 shculd imagine would be extremely rare

indeed.,

In view of Mr, Newman's submission on the unlawful conduct of
the Respcndents I propose to set ocut the relevant principles of
law gquite fully in order to show bow the Courts treat such

behavicur.

UNLAWFUL CONDUCT - ILLEGALITY
CRIMINAL LAW:

Any unlawful conduct by an individual against the State
whether he obtained a benefit or not constitutes a criminal offence

against the State and is punishable by it.
In Civil Loaw:

The Courts would not generally allow a party to benefit from

his illegal or unlawful conduct.

A very holpful, and erudite summary of the position in eivil

law was set out by Kerr L.J. in Eurcdiam Ltd. v. Bathurst (1990)

l to B 1 at pp. 34-36 as follows:

"Thoe Law: illegality —

The rolovant principles and authorities are
revicwed in detail in the judgment under the
heading "Trainted with illegality:™ ante, pp.l5c-

258. A similar discussion is to be found in Chitty
on Coptracte, 25th od, (1983),vel.l para,.1158,
P.526 ¢t seg., under the heading “The maxim ex
turpi esusa non critur actic and related rules,:

I do not think that it is nocessary to repeat the
Judge's helpful analysis of the cases.
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Subsequontly to his decision in the present casc
this court had to deal with a sumewhat similar
problem in Saunders v. Edwards {1987} 1 W.L.R.
1ileé. In the same way as in that case, I propose
to refor tu the submissions raised on behalf of
the defendant in this ease compondicusly as the
"ex turpi causa defence.® In my view the
relevant principles can then be summarised as
follows:

(1) The ex turpi causa defence ultimately
resis on a principle of public policy that the
courts will not assist o plaintiff who has been
guilty of illegal {(or immoral) conduet of which
the courts should take notico, It applies if
in all the circumstances it would be an affront

ta the public conscience to grant the plaintiff
the relief which he seeks boecause thoe ccurt

woulcd thereby appear tou assist or encourage the
plaintiff in his illegal conduct or to encourage
cthers in similar acts; see (2i(4iii) bolow.

The procblem is not only to apply this
principle, but alsc to respect its limits, in
relaticn to the faets of particular eases in the
light «f the authurities.

{2) The authorities show that in a number
of situations the ex turpli comss defence will
prima facie succeed, The main ones are:

(1} where the plaintiff sceks to, cr is forced
ta, found his claim cn an illegal ecntract or

to plead its illegality in order to support his
claim: so¢ e.g. Buwmakers Ltd. v. Barnet
Instruments Lid. (1945) E.B. 65,71. For that
purpse it siakes no difference whether the
illegality is raiscod in the plaintiff's claim

or by way of reply te a ground of defonce:

Taylor v. Chester (1869) L.R. 4 D.B. 309,as there
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cites. Other illustrations are Gascoigne v,
‘Gascoigne (1918} 1 K.B. 223 and in re Emery's
Investments Truste (1959) Ch. 410, approved

by the Court of App=al in Tinker v. Tinker (1970)
P. 136.

{ii) Where the grant of relief to the
plaintiff would enable him to benefit from his
criminal conduct see c.q9. Cleaver v. Mutual
Reserve Fund Life Association (18%2) 1 ¢.B. 147,
156, per Pry L.J. In the Estats of Crippen
{1911} P. 1l08; Beresford v, Royal Insurance Co.Ltd.
(1938) A.C. 586 2nd CGoeismar v. Sun Alliance and
London Insurance Lid, (1978) ¢Q.B. 383, to which
I refer again later on.

(iii) wWhere, even though neither (i) nor (ii)
ig applicable to the plaintiff's claim, the
situation is novertheless residually covered by
the general pirinciple summaries in (1) above, This
1\ most rocently illustrated by the judgment of
Hutechisocn J. in Tackwell v, Harclays Bank Ple.
(1986) 1 All E.R. 676, in particular at pp.687,
689, as approved by this Court in Saunders v.
Edwards (1%857) 1 W.L..R. 111%5,1127 and 1134, and
in particular per Nicholls L.J., at p.1132.

(3) However, the ex turpi causza defence must

be approcched pracwatically and with eaution,
depending on the ciroumstances: see o.g¢. per
Bingham L.J. in ganeddss: v. Bdwards, at p,
1134. This applies in particular to cascs
which at first sight appear to fall within
(2)(1) or (ii} above. Thus: (4) sitvations
covered by {2)(3i) aboveo must bo distinguished
from others whore the plaintiff's claim is
not founded on any illeyal act, but where

some reprehensible condusi on his part is
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disclosed in the course of the pruceedings,
whether by the plaintiff himself or other-
wise: sed e.y. Pye Ltd. v. B.G. Transport
Service Ltd. (1966) 2 Lloyd's Reg.300

{te which I refer again later): St. John
Shipping Corporztion v, Joscph Rank Ltd.

{1957) 1 Q.B, 267; Bolvoir Finance Co.Ltd. v.
Stapleton (1571) 1 g.B. 210 and Saunders v.
Bdwards (1987) 1 W.L.R.1116. 1In such cases

the gx turpi causa defence will not succeed.
Nor will it succeed where the defendant's
conduct in participating inm an illegal contract
on which the plaintiff sucs is so reprehensible
in comparison with that of the plaintiff that
it would be wrong to allow the defendant to
rely on it: see e.¢. Shelly v, Paddock (197%)
@.B. 120. Dut wherc both parties are egually
privy to the illegality the plaintiff's

claim will fail, whether raised in contract or
turt, fur potior est condicio defendentis,
hshmore, Genson, Pease & Co.Ltd, v A.G. Dawson
Ltd. (1973) 1 W.L.R. 828 is an illustration

of spuch 2 situation. And an acticn cn &
contract whosc terms are falsely recorded in
documents intendod to conceal the true agreo-
ment betweon the parties may be defeated by the
ex turpi causa defeneco: soe B.G. Alexander v,
Rayson (1936) 1 X.0. 169.

{b)] In situations coverod by (2)(1) and (ii)
abova the ¢ex turpi causa Jdefence will also fail
if the plaintiff's elaim is for the delivery up
of his gcods, Lur damages for their wrongful
cunversion, and if he is able to assert a
proprietary or possesscory title to them even if
this is derived from an illegyal contract: sec
e.g. LDowmakers Litd, v. Barnet Instrumcnts Ltd,
(1945) K.B. 65, Belvcir Finance Co.Ltd. v,
Staploton (1571} 1 Q.B. 210 and Singh w. ald
(1%60) A.C. 1&7.
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Having addressed thesce principles I now wish to deal next
with pardons, and the power tc grant them.

PARDONS =

The power to grant par:dons is an indispensable adjunct to
any system cf justice. Provisions for pardons date back to the
earliest legal codes, and today play a vital role particularly

when there have been miscarriages of justice in our courts.

The purpcse in providing for a power of pardon is cbvious -
it is tu confer a power to.forgive. =, __ ., .the very essence of
a pardon is forgiveness or remissipn.of penalty....." See

Murphy v. Ford 390 Fed, 5.pg.1372 at pg.l375 wherc extract

Page v. Weston 140 Fla 536 is citead. See also Coke's Institutes -

Third Part CAP.CV.OF PARDONS.

"A pardun is a work of mercy, whereby the king
cither before attainder, sentence, or cunviction,
or after, furgiveth any erime, offence, punishment,
execution, right title debt or duty.....”

Without attempting to be definitive about the possible
circumstances in which a pre-charge or pre-trial pardon might be

appropriate, the following situations come te mind,

{2l In any situation whéere the litigation eof
the issves cunnected with the eonduct or
charge could have prejudieial econsequences
to gociety which would cutweigyh the
interest in porswing 2 charge or trial.
Hixocn's ease (although likened to an
insurrection) was simply an cxample of such

a =siteation.

It may be forcefully argued that its use

in Murphy v. Ford was stretched and

dobious, but the wnderlying raticnale was
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correct; namcly there may be circumstances
where the public interest will be better
served by pardon being granted.

The prospect of a trial is capable of
yiving rise to great anxiety to an accnsed.
Sitonaticns can arise where risk or injury

toc health, and extromc mental pressure can
cutweigh the interest in pursuing such a
person to trial. This could be particularly
where the individual conceorned may have had
a distinguished eareer and contributed

much tﬂﬁpublic life, and little is toc be

.se;véd”by-ﬂn attemptuat conviction.. En such

circumstances a nolle prosequi cowld be
considered insufficient andl a parden the

appropriate method to grant relief.

The prospect of a charge or trial of an
ambassador could give rise to such
embarrassing diplumatic conseguonces that
the gquesticn of a triel should be
uneguivecally avoided, 2nd the need [or

a elaim of immunity Lo avoided.

A pruspective helder of a puklic cffice
may have committed an cffence many ycoars
ago (as a young man} but it had not come
to light before and he had never been
charged. Balancing of the respoctive
interests could well lead to the grant

of a pardon.

Truo, there is nothing classic or cefinitive
about its wse in times of insurrection,
It may or may not bo appropriate to usc

it but unce uscd it wonld overwhelmingly

.I"'E‘Tl.-l.
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indieate that its purpose was to put an

ond o the insurraction.

T think T have set cut enouch of the relevant principlos
of law, sc that ! can now turn comfortably to wrestle with

submissions on this appeal.

How tC roturn Lo Mr, Rewman's moin submissicon and at this
stago I propose tc paraphrase it and hope that in so dodng I
o net An any way dotract from the foree and intellectual zeal
with which it was pressex], Mr. Hewmon it would bo recalledd had
sulmitted that the Respondents had by their ecndock of making
demancs backed! Ly uniawfuol and terrifying threoats had made 2
free am] voluntary act impoessilile. The threats were in foet
cdirectec at the Presiuent with 2 viow to securing a parndons
therefore he was compelled vr coercod in exercising a powor of

parcon under secticn 37(1). In othor words it was NOT his acticn.

: F - ; - : 3
The Eirst cimmorvation I wish ¢ make is that secticn B7(1) of H
the Constitution, covors all offencos kncwn o the Criminal Law H
]
in respect of which the Prosicent can yrant a2 parcdon. '
The scornd comment I wish ©c make is that the secticn does
not set cut any coiviiticns or give any set of circumstances

{excopt that if the parcdon is tc be conditiomal the conditicns

must L& lawful) in which the President cnn excrcise the power.

How, Mr. Hewmian's main salnission is orectoed oo twoe pillars:
(=) Thet the law does not ccuntonancoe or sancticn

1llegal cr immoral conduoct of any porscn who
has recoived a bepofit thereby, ond

Pl 15 S
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() that the demands made by the Respondonts
were backed by unlawful conduct (my
emphasis). Again and again Mr. Howman
stressed this unlawful conduct point
throughout this appeal.

Thero is no dispete that when the Responconts sought to over-
throw the doly elcctod Governmeont, it was for poelitical ICASONS .
misguided as they werc. Whether it turned out to be a hestagoc

situation or not to my mind is immaterial.

I must confess that I have had great difficulty in following

tho logic of Mr. Novman's submissions.

in insurrection, or hostage taking situations thore is NO
lawful conduct. From the very inception of the insurrection and
all conduct thereafter by the insurrectionists or hostage takers

can ONLY bo unlawful,

Does Mr. Newmaen moan therefore that tho pardon from the
President has to be unsclicited? And that if the initiative or
demand comes from the insurrectionists or hostage takors it
becomes tainted and thorefore cannot be A proper exoercisc of the
President's disercticn? Does it wmean further thst if from thesc
negotiatiune the Presicent decides to grant & pardon, which would
put down the insurrection, save lives and restore peace to the
State, that this would be an improper excreisc of tho President's

discretion undor sceticn B7(1)2
why should this limit be put on the President's power?
If Mr. Hewman is currect, then it would clearly moan that in

any insurrecticn or hostoge toking sltunticn, there will b no
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scope or room for the exerecise of the President's discretion under
secticn B7(1l) cnce, the initiative came from the insurrectionists
or hostage takers, and culminated in a pardon, it would be invalid,

as it would have been unlawfully backed.

. This in my view is untenable, and I accordingly reject Mr.
| i

| Newman's submissicns.

In my opinica therc can bo a proper exercise of a Prosidential
pardon even though the demands are backed by unlawful or illegal

conduct which may or may not result in coercion.

In each case, the court will have to determine this - in
the same way it is now charged in this appeal to disecover whether

there was coercion.

The other pillar on which his main submission stands is the
law will act econdone unlawful, illegal or immoral action of any
person, especially If he has roceived a benefit thereby.

In my respectful viow, there is a scricus flaw in this
submissicn as well, and this cumes in the shape and form of
sectiun 87{1), namely the power of the President to grant a

parden in his own discrotion,

It seems to me that the power granted by the law and the
Supreme Law at that, deos precisely that. Whether we like it or
not,-and to put it bluntly the President does have the right
tu grant pardons to any person who has committed erimes (trivial
or heincus) in whatever circumstances and whother the criminal has

benefitted or not. .,
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Wow, the instant case provides, a good exsmple of how difficult

a task the Court bas, in determining whether the President was
acting under coercion, or under extrome pressure,—in which his
real motive and purpose was to put down the insurrection, savo the
lives of a gencration of politicians ~nd hostages and restore

poace and tranguillity to the island. WwWhat eriteria should the
Court apply to distinguish onc from the other? The answer in my

view is not simple.

Onc would have to look at 211 the circumstances of the casc,

hNo onc factor is conclusiveo.

7 think it would bc 2 mistakc, however, for the Courts to
approach this matter of a pardon in o podantic way, and in the
RArrow circumstimecs established by coses in private law like
Barton v, Armstrong (supra). Tt may wory well be, that the kind
of illegitimatc prossure discountenanced by the Court in privatoe
law, may well have to be leoked ot differently when it comes to
considor the propriety of the eéxercisc of o constitutional powor
such as section £7(1) of the Constitution. Involved hore are
wider issucs, which transcend far boyond the boundarics of two
citizens 1avolved in somc private transaction. Bere the intercst
of the Statc and tho lives of its citizeons are invelved and this
is of parzmount importance to the Prosicdent when he comes to

consider how hoe is to act.

The Court must HOT imposc any Fottor or gratuitously foist
restrictions cn the plenitude of powers, conferred upLn the
President by soction 87(1). In plain oneg simple language this
section really makes the President a low onte himscif and givoes
him 2 free hand to act as he sces fit, ano whatever the

circumstanoos
¥ 7 T
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Bow before dealing with the evidence in order to Cotermine
whether there wos coerciun or not, I just wish to refor bricfly
to the other impcrtant submission of Wr. Hewman which was to thoe
affect the wirds "as required of we* =5 they appeared in the parccn
Cocument, showed anc clearly cemustratod that the discreticn the
President was purporting to exercisc was in pursuance cf the
agreemont reached by the responlonts and the members of Parlisment,
which were clearly veid as it was obtained by duress, while thay

were bcund hand and fect,

I agrec with Hr. Rcbertson, that this is really not o new
argument, but really the same 2s the duress-coercion in ancther
form, and it must therefore suffer the same fate as that ATguUmEnt.
I mean the reasun why he signed the document, is very clearly set

cut in his affidavit,

I new wish to g into the evidence, particularly that of tho
President but before duing so there are just thrce obscrvaticns

I wish to makco.

The cvidence in this casc was by way of sworn affidavits.
Hone of the depunents wore cross-cxamined, as a result of whieh
the trial judge would have been under some disability in detcrmining
the ecredibility of the parties and the witnesses. This being =80,
the trial judge wis contitled to draw his own infcrences, and find
primzry facts., This however docs not proclude this ecurt from
making its own findings since, the conclusicns of the trial Judge
wore based on the printod evidenec, and this court is in just asm
gotd a8 positicon of tho traal judge to conduct this exercisc.

The socond cobservation I wish to make is that, therc is the
prasumption ¢f regularity. That is, that the act of the Pregidont
was properly and rogularly exercised. “he cnus would therefore be

un the appellante to show that this was not sc, and furthor sinee
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they have alleged coercion the onus was on them to prove this on
a balance cf probabilities, of course the more serious the
allegaticns, the higher the degree of evidence, the Court will

require to satisfy itself cn the balance of probabilities.

The final observation, is that the trial judge himself
conducted no detailed analysis of the evidence, but it is clear
from his judgment, that he inferentially held therc was no ovidence
of coercicn, and further that the pressure experienced by the
President was such as that which was tu be expected in a case of
this kind, Of course, the findings amd the conclusions of the
trial judge are entitled to the uvtmost respect, amd we would
hesitate long before we depart from any of his findings as 1 have
already said. There have been instances, however, where he made
findings for which there was no basis, but these in my view do not

impinge on any of the mateorial issuwes in this appeal.

The affidavit of the President, is very crucial to this appeal

and I therefore resist all temptation to paraphrase it.

Indeed what T intend to do ig after making some preliminary
observations, is tc set out bodily those p?ragraphs of his
affidavit that are relevant, as they so graphically and movingly
tell the story of the events as they unfolded, after the

respcndents had fajled mizerably to ovorthrow the Government.

The President, is neither a military mor a legal wman and thus
depended and relied on the advice of the military and tho lawyers
wha were present at the time, He was alge advised by members cf

Parliament, including Cabinet Ministors.

It was clear, that no sconer had the Respondents sought to

cverthrow the Government whon it was realised that they had failed.
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Upon realising this the Respondents scought by negotiations
through Canon Enolly Clarke to cbtain certain political changes
including an amnesty for themselves and intended to hold as

hostages the mombers of parliament to secure these cbjectives.

The story is picked up at paragraph 7 of the President's

affidavit.

#7. The accommodation we occupied at Camp Ogden
{which had Lecome Headguartoers) was cramped and
hbasic. By midnight the people there, apart from
myself and families, included the police, the army,
parliamentarians, lawyers and cother ecivilians who
provided support services. The accommodation dicd
not facilitate segregation into groups but in
general varicis persons performed separato
funetions. Thero ware [requent discussions, some—
times in what counld loosely be called meetings,
(generally in the mess room) but there werc
frequent "comings and goings®, reports, the
filtering of rumcurs through thce camp and exchanges.
The atmosphere was suffused with the tension andd
shock gencrated by a crisis unprecedented in the
country. We were all decply concorned over a
situation in which the Prime Minister, Cabinct
Ministers, Parliamentarians, and other ecivilians
were being held hostage by armed torrorists.
Further, despite tho assessment which had been
made, there inevitably remained an air of un—
certainty and grave anxiecty for the lives of all
the hostages both at the Hed House and the
Trinidad and Tobago Televisicn Building,

Somotimes the sound of bullete rang cut in

the vicinity of tho Camp. People would dive

for the ground., T later learned that the

discharges heard wore those of the scldiers
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testing weapons before proceeding on operations
but they served to heighten the atmosphere of
threat and uncertainty.

8. I met with Colonel Brown, Ministers Pantin
and Myers (as woll as certain senior members

of the Defence Force) shortly after their

return from making their broadcast. As I havo
stated, 1 had already hecard of the request for
Canon Clarke to act as negotiator or intermediary.

9. It was agrecd that thoro were two options
available, either to talk with the terrorists,

or immediately launch an assault on both Television
House and the Red House. 8s a result of the
discussions, I was (at that stage} entirely against
the pse of military force as a sclution because
there was no guarantec that the lives of all or
any of the hostages could bo saved. I was advised
by Colonil Ralph Brown that few, if any of the
hostages would survive such military action, I

made it clear that in the circumstances I could

not support or condone any military sculution at
this stage boeeause the safoty of the hostages at
the Rod House and Prinidad and Tobagoe Television
could not be gquaranteed. 1t was in my view best

to s¢e what talking woeuld yield. Thoe terrorists
could go no wherc. 1 do not reccllect any view

to the contrary being expressed. Canon Clarke

had (by this tima) been contactod and he was

boing brought to Camp Ogdon.

10. 1 was advised that Cancn Knolly Clarke arrived
at Camp Ogden shortly after midnight. I did not
speak with him immcdiatcly wvpon his arrival, 1
spoke with him sometime before he left to go to

the Red Bouse to meet with the terrorists on the
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morning of Saturday 2p¢h July, 19%0. I cannct

be sure but I believe Ministers Pantin and

Myers were prescnt. Also present was Minister
Herbert Atwell whe had come up to Camp Ogden
somoetime during the night of Priday 27th July,
1990. The conversation took place in the
officers' moss, 1 had already been advised

that Cancn Clarke had been in communication with
the toerrcorists at the Red Housc, prior to our
digscussicn. He indicated, as I recollect, that
the then Prime Minister, A.N.R. Ecobinson, Minister
Sclwyn Richardson and Parliamentary Secretary,

Lec des Vignes had been shot and the captors were
making ccrtain demands. He ocutlined the demands
which included the resignation of the Prime
Minister, the appointment of Mr. Dockeran (then

a hcstage) as Prime Ministeor and the granting of
an amncsty. He alsc stated that the captors had
requestod a light stretcher for Mr. des vignes who
needed medical treatmont.

11. After some discussion, €anon Clarke was
requested toc gu to the Red Housc and speak with
the terrorists in ourder to obtain more details of
the domands being made, including the demand for
an amnesty. 1 was also relying wvpon him to bring
me and éye witness account of the situwation in the
Red House.

Our military experts had advisedl from Pricay night
that they had contained the situwation and that

it was confined to Port of Spain. It was

necessary to fimd ocut what the terrorists wanted

so that rosponses could be worked cut. I know that
later Coloncl Brown made contact with an international
expert cn bostage situations. However, Colonel

Brown had, I believe, himself being tutorod in such
situations, 9The fact that this was a situation
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in which persuns had been taken hostago dietated
our approach, and cur responses to the terrorists
throughcut the erisis. Cancn Clarke left for the
Red House betwoeen 6 a.m. or 7.00 a.m. on Saturday
28th July, 1990. He subscguontly roturnod to

Camp Ogoen somctime between 8.00 a.m. and 9.00 a.m.
the same day. I saw him bofore T left for
Cumberlanc Hill at about 9.00 a.m. to declare a
State of Emergcncy.

Cancn Clarke gave us the first Full eye-
witness account of the situaticn inside the Red
House. I did not sec Minister Dockeran who I was
advised had been released and was brought to the
Camp with Cancn Clarke. Canon Clarke stated that
Mr. des Vignes had becon releasad and had been
taken to the Purt of Spain General Hospital, and
that he had cbtained the relecase of other perscns
who wore being held in the Chamber and were not

Parliamentarians.

Cancn Clarke and HMinistor Dookeran had brought
with them three Jdocuments:—

(1) & letter asigned by the Prime Minister
purporting ¢ biova letter of
resignaticn. 1 recognised the
signature of the Prime Minister but
cid not recognise the writing in the
body of the lettor.

(2) A document signed by members of Parliament
whe wore being held as hostages in the
Red House purporting to give their
supbnrt tu Mr. Dmmkﬂr%n's appointment
as Prime Ministar,

(3} A docuoment headed - "Major Points of
hgrocmont®
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Thiey were all hand-written origyinals. There are
now produoced and shown o me heroto annexed in oA
bundle and marked “"JBC 2%, true cupies of the
said documents. From the account given by Canon
Clarke we were able to ascertain that there were
sixtoccon (16) parliamentarians in the Red Housc.
From Cancn Clarke's acccunt and from cur own

knowledgo we were able to idoptify these perscns.

13, cancn Clarke described the situation at the
Red Housc as "volatile®, He spoke of threats
being made to commit furthor acts of vicleneo to
the hustages. He describod the captors as young
boys with big guns who were Yjumpy®. The Prime
Minister hac been shot and wounded and was

bound and tied. All the hostagyes were boumnd and
were: boing made to lie face down on the flooe
covered with fragments of lLroken glass. The
Primo Minister said Kelvin Ramnath needed
medication, The details portrayed a very
horrifying picture and Cancn Clarke was visibly
shaken and frightened by what he had seen and
heard. The documents, it was said, constituted
an "agrecment®™ which the hostages and their
captors had concluded. Further violence to the
hostagyes was threatened if these puints were not
mat by that evening. 1 draw particular attention
to the terms of the document headed "Major Points
of Agrecmcnt®, and Peoint 5 in particular,

14. With respect to the lotter signed by the

16 Membors of Parliament purporting to support the
appuintment of Mr. Doockeran as Prime Minister, I
chescrved that the 16 Mombers of Parliament did
not constitute the majority reguired for the
appointment of & Prime Minister in accordance with
the provisions of the Constituticon. On that
ground alcne I could not appoint Mr. Dockeran as
Frime Ministor as roguired undex” the' "#Hajor Points

obigrgement | . )
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I was also very concerncd about the
cicumstances in which these documents had been
signed. 1 was certainly not prepared to accopt
the resignation letter of the Prime Minister as
a valid document (bearing in mind that he had
been shot, bound and tied) unless T was advised
in writing by the Attorney General that T could
do so. 1 remember that what did strike me at
the time of the report from Canon Clarke and in
particular in relation to the request for
Mr. Dookeran to be appointed Prime Minister, was
that whereas the Muslimeen had originally claimed
to have overthrown the government, they were
now in effect admitting thoy had failed to do so.
They were now attempting to achieve their aims
by demanding changes in the government as well
as attempting to save themgelves, by making
threats against the hostages. Thcore was no
doul:xt that they were intending to put pressure on
all of ws in charge at Camp Ogden. The pressuro
on me¢ was, I can say, intensc, bot I know somo
sort of response to them was required, As will
appcar later, consideration of the nature and form
of response was wndertaken by the Parliamentariansg
and lawyors. 1 relied upon the lawyers present
to advisc me as to the cffect of any aetion I
was to take. I was made to understand from the
military command that in this sort of situvation
as long as communiecation was maintained and
negotiations continuwed, tho chance of injury to
thie hostages was reduced, and the more likely
there would be an end of the hostage crisis
without further injury. This strategy was
fundamental to every action taken throughout

the erisis.
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16. I was advised that Canon Clarke returned to
the Red House at about midday, taking with him
medication for the Prime Minister and Eolvin
Ramnath, Member of Parliament. At sometime in
the course ¢of Saturcay (after Canon Clarke
returnaed from the Red House with the documents

at JEC 2] I received a letter addressod to me
written by the then Minister of Justice and
National Security, Selwyn Richardson, and a
letter signed by pParliamentarians reguosting that
there be no foreign interventicn. There is now
produced and shown to me hereto annexed and
marked JEC 4 troe copies of the said letters. As
far as I was aware, therc wore no plans for
foreign interventicn then or later,

In the coursc of the afternoon I was engaged
with an army cifieer in drawing up a floor plan
of the interior of the Red House. Although I
had not been prepared to agree to a military
solution on the Friday night and Saturday morning,

1 accepted that the security forces had to

prepare themselves to make an assault if it becamc
necessary. Canon Clarke had been able to give

an account of the positions taken op in the Red
House and of the numbers invelved. 1 had spent
mich of my working life in the Red House and

knew its layout intimately. There was still
uncertainty, regarding the situvation. Many
rumcurs were flying about, for cxample, 1 heard
that Minister Joseph Toncy was said to be dead.

17. 1 did not know during the course of the day
what the lawyers and Parliamontarians had decided
to do about thoe demands contained in the "Major
Points of Agrecment®,. Sometime after 4 p.m.

I was shiwn & Lyped draft of a document by

Senior Counscl Martin Daly. I had not requested
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any ong to prepare such & document, but I was
informed that the Parliamentarians had agreed

that this should be done during their discussions
on the "Major Points of Agreement® when I was engaged
on other urgent business. Martin Daly and I were
alone, 7T read the draft. He referred mo to a
passage to the effect that "this amnesty is

granted for the purposc of avoiding physical
injury....." He stated that the draft had been
prepared so that it could be sent in for
consideration by the terrorists., 1 showoed him

Ahe letter which I had received from Minister Selwyn
Richardson advising that an unconditicnal pardon
uncer scction 87 of the Constituticn should bo
grantod. He read it. He advised me to ignore

the letter. He emphasised that the draft which
had been prepared did not involve me acting under
section 87 of the Constitution. He stated that

the draft should go in as drafted without any
reference to any sccticn of the Constitution, and
the terrcrists could then consider what changes
they wanted to make, He advised me that the document
was not a pardon and had been prepared only with
reforence to the "Major Points of Agreement®. He
assured me that the documeni in itself could not

be construed as a final document anu that it was
not the grant of a pardon under section 87.

lé. Point 5 of the "Major Points of Agreemcnt”

was very much in my mind. Sc long as Mr. Dockeran
had not been appointed Prime Minister Point 5 could
not be complied with since it contemplated a requost
of me by Mr. Dockeran in his capacity as Prime
Minister. 1 considered that no use should be

macde I the document until Mr, Duockeran, if he

were appointed Prime Ministeor, reguested it.

I know that I was not prepared to sign any instrument
appointing Mr. Dockeran Prime Minister unless I
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had received the written adviecc of the Attorney
General that I could aceept the letter purporting
to be the resignation of the Prime Minister.

13. Shortly after these exchanges with Martin
Daly, discussions tock place about what Canon Clarke
should take with him to the Red House. 1 indicated
that I was not willing to sign any amnesty or
pardon, nor was 1 willing to sign a copy of the
draft document shown to me by Hr. Daly for Canon
Clarke to take to the Red House. I did not
consider that Canon Clarke should take an unsigned
copy. I was reluctant to allow any document to

be taken. Canon Clarke then pleaded to be allowed
to take something. HAe expressed grave fear for
his lifec and the lives of the hostages if he had
to return "ampty handed®. “Theore was grocat concoern
because he was reéturning alone and of course the
terrorists expected Mr. Dockeran to réeturn with him,
having bocon appointed Prime Ministor., He pleaded
to be able to return with a carbon copy of the
draft which T had been shown by Martin Daly, and I
égreed that he could show it to the terrcrists
wav, consideration by them. A carbon copy was
made available to Canon Clarke, [ remember nct

s0 much what he said but his gesticulation at

this time. He was in a state of great agitation,
He had already roeported toc us about the tensicn
and state of threat within the Red House and I am
surc his fears for his own life and that of the
hustages were genuine., He was the principal first
hand witness of the situation at the Red Hcouse.

I had to rely vpon his assessment of the danger.
His report was that the situation in the Red

Housa was volatile and thoere were a numbor of
youny men with big guns who were jumpy and
becaming impatient and had threatened the lives

af the heostages and that he foared gravely
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for his life and the lives of the hostages,
Someone exclaimed "before they choke put

something on it". It was in these circum-

stances it was agreed that I should initial

the carbon copy of the document. I remember
specifically saying to Canon Clarke that I

would sign the original and I did and showed

it to him. I said to him that I was not

releasing the original. But for the pleas of
Canon Clarke for the safety of his own liic and
thoge of the hostages, I would not have initialled
the carbon copy which he took with him to the Red
Housc or signed the original. Indeed, as I have:
stated, alchough I was advisced that the document
could have no legal effect 1 was still reluctant
to permit any document to be taken to the Red
Housc. However, the important considerations

were Lo kecp open commupications which would

gain time and the fact that without the initialled
documcnt Cancn Clarkce had convinced me there would
be a real and jmmigent risk to his life and those
of the hustages. There is now produced and shown
to me marked exhibit JEC 5, copics of the
ipitialled document and the signed original.

20, 1 made it gbundantly clear to Canon Clarke
that I was holding the original of the document
which bore my full signature and was not releas-
ing it. 1 had no intention of releasing it unlass
anG until Mr. bhockeran was appointod Primea Ministar
and requested me in writing to release it. fThis
was 7 considered fully in accordance with Point 5
of the "Hajuor Pouints of Agrcocement™ and with what
the terrorists had deomanded. 1 éid not contemplate
that the document wonld be construed by the
terrorists as the grant of the "ammesty”™ domandod
by them. Mr. Dockeran had not been appointeod
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Prime Minister. For reascons which will become
apparent later from this affidavit, 1 do nct
believe they werce convinced that I had granted

the *amnesty®™ thoy had requested or any "amncsty”
wr pardon. I have been informed that the document
had been preparcd as a draft for their consideration.
My signaturc to the original could be taken as an
indicaticn of my firm intenticon to consider their
demands, but my deeclared retenticn of it, in my
own mind, confirmed the draft character of the
document ; rather similar to a document held in
escrow. I have already stated that 1 had seen

and signed many instruments of pardon, If the time
had come to grant or the deeision had arisen for

2 grant of a pardon or parduns 1 had it clearly

in my mind that individuwal instruments would have
been prepared and would nocessarily have had to be
proepared for my signature, but I had no intention
of signing any parden unless roguested to do so
by Mr.pockeran acting in his capacity as Primo
Ministcr. Those pardons, bearing the identities
of individuals toe whom thoy would be granted and
the specific offences to be covered would depend
upon the final form of the document which was

then being put forward for consideraticn, and
upon a roport made of mo to grant pardons by

Mr. Dockcran in his capacity as Prime Minister,

As to tledemand for Mr. Dookeran to be appointed
Prime Minister, I cunsidercd it was for the
Parliamcntarians at Camp Ogden to decide how they
wished to respond. Por my part 1 made it plain
te them that I would not sign an instrument
appointing Mr, Dockeran Prime Ministor unless I
had the written advice of the Attorney Goneral
that I could act upon the "resignation® letter of
the Primc Minister as a valid document notwithe-
standing the circumstances in which it had been
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signed. Against the event that Mr. Dockeran might
bo appointed Prime Minister, a probable outcome if
cnly bocause it had been sought anc I might as a
result find that I would at some time be reguired
to make it, I instructed Mrs. Phillipg, Secretary
to the President to prepare for my signature an
instrument of appoiniment of Mr. Doukeran as

Prime Minister. I was always mindful of the
urgency in handling matters throughout the

hostage erisis and I acted sc as toc be in a state
of preparedness. 1 showed that unsigned instrument
b0 Ministers Atwell, Dockoran and Smart and advised
thom that I would cnly sign it if the Attorney
General advised me in writing (as stated abowve)
that I could act upon the purported letter of
resignaticn from the Prime Minister. 1 was never
advised in writing and therofore I never signel it.

Fur the avcidance of doubt T should emphasise
that at no time Jdid 1 act in accordance with or
upon the advice temcdered to me in the letter from Mr.
Selwyn Richardcson, Becausce of the circumstances
I knew to be prevailing at the Red House I was
not prepared to accopt it or the letter of
resignation of the Prime Minister as valid, 1
initialled the carbon copy to keep discussions
going and to preserve lives."”

Now, this is the alffidavit upon which the State relied Lo

establish coercion.

Coercion may be established expressly or impliedly — that is

to say directly or inferentially or circumstantially.

Now, if Lhe evidence of coercion was so overwhelming and
cogent, as was goenerally perceived then there is no reason really,
why the affidavit which purported to establish it was so tentative
and ambivalpot on shis spocific issue.
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I wish here to refer to the casc of Barton v. Armstrong (supra)

but only for the limited purpose of showing how this might have
been done especially in circunstances, which were universally
thought to be abnormally clear. This is what Lord Wilborforece had
to say at p.ll2 "Assuming thcocrefore that what has to be decided is
whether the illegitimate means uscd was a reason why tho
complainant arted as he did, it follows that his reason for acting

must (unloss the ease is one of asvtomatism which this is not) be

A conscious roason so that the complainant can give evidence of

it: 'I acted becausc I was forced.' If his evidence is honest and

accepted,; that will normally concluode tho issue,., If, morecver,

he gives evidence, it is neccssary for the court to evaluate his

evidence by testing it against his credibility and his actions.”

How for whatever reason, this kind of direct evidenecs was not
forthcoming. We are now required to cerry out a foronsic exercisc
in order to determine whether coercion was inferentially

established.

The very first point which is worth noting 1s thet at all
times throughout the insurrection, the President was kopt abreast
and apprised of all the circumstonces. The military filled him
in about the strategy cf the sceurity forces, and Canon Clarke
had given him a graphic acecunt Of the tense and horrendous
sitnation at tho Fed House,. Indeed, he was well infurmed at all

times ocn all important matters.,

It is also clear that, thc Presidont was roluctant and
unwilling to sign any pardon and was only preparcd to do so in

cortain elircunstances .
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In the end, however, he changed his mind and initialled the
document prepared by Mr. Daly. The reasons for so doing, are set
out in his affidavit where he swore "But for the plecas of Cancn
Clarke for thegafety of his own life and those of the hostages, I
would not hove initialled the carbon copy which he tuck with him
to the Red Housce or signed the original. Indeed, as I have
stated, although I was advised that the dovement had no legal
effect, I was still reluctant to permit any document to be takan
to the Red Aouse, However, the impcrtant considerations were to
keep cpen communications which would gain time, and the fact that
without the initialled document Canon Clarke had convinced me
there would be a real andé imminent risk bto his life and those of

the hostages. "

What is interesting in all this however, is that from the
affidavit of the President it is clear that he thought that he was
in fact signing a document tc open discussicns with the respondents
and not a pardon,-and he was of this impression throughout the
whole insurrection. This was the state of his mind. He was Further

told, that it would not amcunt to a valid pardon because of the
inserticn of the words ®as requircd of me", and alsc becausce
there was nothing to indicate it was done pursuant to section
87(1) of the Constitution and in any ovent it was not intended

to bo a Final Jdocomont.

Indeed this is amplificd amd confirmed in paragraph 9 of the

affidavit of Lincoln Myers where he said:

"The lawyoers said they counld put togother a
document which might gpatisfy tho Muslimcen but
would not b2 an amnesty. N amnesty was to be

FF
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grantec. A decoment was to Lo drafted with a

form of words which the Huslimcen could ecnsider

anil Jdiscuss amcng themsclves. The document woulcd

not be a final document bDut a2 discussiun

document. It was stated Ly the lawyers that Ly

reasin of durcss no document could have any

validity in any event. GSuch a document would

enalklc us to buy time and micht securc the

ralease of the hostages Loth from the Red Housc

apd Televisicn House. I was in agrecment with

such a ecurse of conduct Loczuse it might savo

lives and there was an urgont pressing neec for

us to respoml! in somc way.”

What is als: alnormally elear is that when the President signed

the cocument although he was advised it was an invalid document,
he thought a2t least it weuld save the lives of tho hostages - and

that was important to him. Indood, as events turned cut it aid,

The fact that he was mistaken, and it turned out to be a
valid pardon, is irmaterial, There is no scope or room for
mistaken intention, belief or mens-rea in this area of the law.
As Mr. Newman himgelf conceded, if this was what the President
thought and it turned out to be a valid and good pardon, that was

just too bad. It stood,-with all the force of the law behind it

If then, this was so, whore is thore evidence of the

deflection of the will of the President by coercion?

The situation speaks for itself; and in my judgment there is

not a tittle of evidence to show that coactus volui applicd.

I mean one only has to read the President's affidavit to scc

there was no deflection of the will,

But in my respoctful copinion as a2 matter of law thore eculd
be no illegitimate pressure or deflection of the will, as

formulated 2nd propounded by Mr. Hewman in his submission. T am
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of this view, bocouse the deflection of the will only comes intc
play when both parties are so to speak ad idem i.e. of the same

mind, or on thoe samc wave length (as it wore) with respect to the

transaction but beeause of the illegitimate pressure the will

A
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In the instant case, the partics wore at cross purposes.

Their focms and atteaticon were on different transactions. Their
cbjectives wore fundamentally differcnt. The Rospondonts were of
the view that they wore receiving a proper and valid pardon. The
President {whose state of mind at the timc is critical to this

issue) believed that the documont he had initisllod was certainly

not a valid pardon — and was su adviscd.

It is becausc of this he went along "frecly® (I use this word

advisedly) with the documents.

I bave no doubt that the Prasident had his strateqy and an
agenda of his cwn. His main objective wos to save the lives of

the hostages, quell the insurrection, and rostore peace.

T wish to highlight a fow instances from the President's
affidavit to show how he went about this., He was always resilicat,

and acting very much in accordance with changing circumstances.

For example in paragraph 9 he says "As a result of the
discussicns I was (at that stage) entirely against the use of
military force as a sclution becausc there was no guarantee that

the lives of all or any of the hostages could be saved.®

And again *I madoe it clear that in tho circumstances, I ecowold
not suppcrt cr condone any wilitary solution at this stage....

1t was in my view bost to sce what talking would yield.®
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And in paragraph 16 "although I had not been prepared to agree
to military solution on the Fricay night and Saturday morning I
daccepted that the security forcesc had to prepare themselves to

make an assault i 1t becaue necessary.”

In dealing with the state of his mind at the time he swore
"They were now attempting to achnieve their aims by demanding
changes in the government as well as attempting to save themselwves,;
by making threats agaeinst the hostages. Tnerc was no doubt that
they were intending to put pressurce on all of es in ¢harge at
Camp (gden. The pressure on we was, 1 can say, was intense, buot I

kncw some sort of response to theom was roguired.®

How here wos the Suprome Commander of the security forces
clearly in charge and on top of the situation in making considered
and well roascned decisions. Truc cnough thoe prossure was intense
as ho said - but zcting cooly under fire nevertheless as one
would cxpect an eldur statesman, at least so it appears from his

affidavit.

The stratogy adopted to save the lives of the hostages was
decisive and clear - sign the document and induce the Respondents
to believe that it was a pardon and at the same time keep

discussions going,

As 1t turncd ot the stratcgy workoo - for it saved the lives
of all hostages. A blouvd-bath was avoioocd. Onfortanately,
however, the pardon was not veid as he was sdviscd. It was valia

and propor. Thot part of the straiegy had cal=zmitously miscarried.
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In my judgment then, in thess circumsStances it would be very
diffienlt and the appallants would certainly be hard pressed to
suhmit, that the act and agiscretion of Lhe Fresident was not his
because the strategy -one in which albeit he reluoctantly
participated had failea. In uy opinion this would be contrary to
legal as well as non legal principles. 1in other words the State
cannot now disavow this act, afier having received advice upon
which the President relied, and acted and upon which the other
parties acted 25 well., This approach would lead to absurd and
unjust results in law. Documents ostonsibly, sacredly and
henourably signed would be jettiseoncd ot the whim and faney of the
signatory on the [limsiest grounds., 1 measn just think if after a
head of state had signed an international treaty or & declaration
of peace now sought to disavow it on this bzeis and claimed either
he was mistakenly or erronecusly advised and therefore his act and

deed was veoid., This would clearly be outrageous.

It is not to the point in my cpinicn that the President acted
thus, becausc he was put in that invidicus and wnenviable position
by reason of tho insurrection, or thoe conduct of the insarrce-
ticoniste, otharwisc, it would mcan he would never be oble to act
under section 87{1) uf the Constituticn in circumstanccs liko
these, Of course, this is a proposition which I reject entircly.
I venture at this point to suggest that oven in a situation,
where there is ovidence of attempts to ceerce the President that
it might still bo Juridically possibleo for him to eXercise
propoerly and legitimately his constituticonal power, if in his
opinicn or eonsidored judgment the granting of a parden will gucll

an insurrection and resturc peace and tranguillity to the
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Inceed scmc may forcefully argue that this was precisely the
pusiticn in this casce. Tt is the state of his mind which is® important
and crucial to the priper cxercise of this puwer, and this in my
view emphasises the importanee of the montal state of the

President at the time the power is cxorcised. This in my view is
confirmad by the approach sugyested by Lord Wilberforce in

Barten v. Armstrong (supra) in the short passage to which I

earlior referred, and if at all would cnly be in the rarest and
most exceptional cireumstances in which it might be possible to

cstablish force ur coercicn inforentially.

Murcover, this mode of proof in my cpinion is inhorently
fraught with great danger given the fact, that the eircumstances
unuer which the President can eunstituvticnally aet wnder secticn
87(1) arc undefined and limitless, and which would in my opinicn
unccubtedly incluce a case like the dnstant one.  The fact,
however, that it may be juridieally difficult to impugn a decisicn
of the Presidont under secticn 87(1) of the Constituticn on this
gruund ccercicn is no reason bte exclude it Jurisprudentially
2s a besis fox challenge, Indoed perhaps the only way force or
coercion may juridically be established wnder section 87(1) may

be by direet wvidence.

What has created a2 great deal of skepticism in my mind is,
if as it is submitted in this appeal the pardon was cbtained by
force or coercion, why was it necessary for the Statc to seck to
establish it inforcatially, given the fact that the pPresident was
CONSCICUS and Xnew his state of mind at the time the pardon was
granted and wis cortainly in 2 position to say so at th time his

affidavit was sworn.
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In my <pinicn this tmission is critiesl cor crucial to this
issue because ags I have repsatedly said throughout this appeal
that there is nothing to show on the President's affidavit, that
what he did was necessarily inconsistent with a proper exercise

of power under seclion 87(1) of tho Comnstitution,

I mean, what is there in the affidavit which tells the Court,
in a way which is satisfactory encugh to dislodge the prosumption
of regularity or te reject the prima facie cvidence of the validity

of the pardon.

Certainly not the fact, that the President was “under priessure”
or that the hostages were being threatcned with annihilation, if a
pardon was not granted. Onec more I say there is nothing in such
a situation to prevent a President from acting properly or
constitutionally, uvspecially, if ih his opinion that aet would also
terminate the insurrection, avoid further blood shed and restorc

peace and scourity "to the Commonwealth®.

I find therceforc that in his nffidavit there was ample evidenco,
to show, that the President, thouyh scting undeor cxtreme pressurc
wias sensible and mature in his approecistion and consideration of
the facts. at 2ll times, be was quitc sclocetive and diseriminnting,
welghing the advicé that hald been tondored and making indepondent

decisions ~ftor due delibcrations.,

The affidavit, thouyh undoubtédly (rafted with yreat care
and dotail, unfortunately was abscurc and reticent in dealing with
aspects that werc crucial to cstablishing cocrcion. In other woras

tho evidence Cisclosco is guitc consistent with - propexr ecxcrclse
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of the Presicent's power uncoer scction £7(1) of the Constitution,
anc T am accorvingly of the vicow thot the S5tate has Eailed to

discharce the heavy onus cast on it.

Parenthotieally I might add that T am fully awarc that with
coercion, the perscon who is being coeorcon is aware of all the
circumstanecs. Ho knows what he is Coing, but the law does not

countenance it because of the illogitimate pressurc.

Heithor am I unappreciative of Mr. Hewman's submission, that
the coercion need not be the sole reason for entering into an
Agreement anc that once it can bo shown it was one of the roasons
the court will sct aside tho agreement 25 being invalie, howeaver,
even on this narrow basis which ineicdentally I rejected amd of
which I earlier spcke about showed that the evidence diseclosed in
the affidavit foll woefully short of cstablishing coercicn or a
deflected wall., 7Tn any event T have held as & matter of law it
cculc nut apply becsiuse the principles of law are wholly in-

applicable in view of the particular facts of this ease.

Having aduresacd all of the Stote's submissicns on cooreion
1 believo the tiwe has now come for ne to examine in a moro
critical way, the lugic of its submission, that the pardoun was

obtained by coercicn and thuil{%{ﬂ_'

o

. .

In s0 gocing I am afraid, that it would onee more be NeCOGSEATY
to revive and continuc the gdebatc vhether ccorcion sheuld be

cxcluded as a ground for challenge in the eontext and eircumstances

o this casme.

I shall therefurc assume first of all that thore 1s an

insurrection but ni hostages are held.
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If then in these circumstances tho insurrecticnists domandoed
a pardcn, would this not lugically mecan that what Lthoy are saying
1s that "if you the President oo not grant us a pardon, we shall
be free to eontinve cur insurrccticon,—and thus kill (not hostages)

but innceent poople whe are at larco.*

What then is the essential differcnce betwoen the twe
situations, onc in which hoastages are held, andg the other in which

they are at large?

How, in my cpinion it is not to the point who initiates .

the discussions which culminates in a pardon in these circumstances.

1f there is logic in the State's arqument,-then the demands
made of the Frasideont in the situation where there arc no hostages

are no less coercive than those where theore are hostages,

Why then is the former unassailablo while in the latter it

ig argued that the pardoh was obtained by coercion?

in my view, this approach eclearly constitutes a misecarriago

in logieal thought.

How I know that T have come porilously closce to advoeating
tho elimination of coercion jurisprodentially as a ground for
attacking tho Presidoent's decision to grant a pardon under section
87{1} however, I still think that it is Juridically possible a5 1
have earlier soucht tu show that it can be established in vory
excoptional eases by direct and other ovidenec which is eapable

of satisfying & court,
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How I can perhaps sec ancther argument, 2 contrary onc, boing
spawned from what T have just szid, and it is this, that once it
can be shown that a pardon was obtained in unlawful circumstances
the evidential burden Shewld shift ¢o these who alloge its
propricty. However, this woold mean at once, that all pardons
given in war or civil insurrection ete., would prima facle boe
illegal, by that fact slone, and thoreforo the ovidential burdon

must shift ab initic to those insurrceticnists,

This is an argumcnt I must again ropeat because of what I have
said ad nauscam in this judgment,-that there is ncthing inherently
wrcng with a President granting & pardon in the circumstances of
this ecase. If this is sccepted thon, why should the evidential

burden be shifted to those who alloge its proprictyy

If this werc to bo the proper and accopted approach it would
lead to mischievous results. One which readily springs to mind,
is that no insurrection will ovar bo put down, bocause those who

rely on the pardon, would say it was worthless.

I must confess, that in the light of these cxecgitative
arguments I fecl unecasy in still maintaining that ccoercicn should
remain a ground for challenge in the context and eircumstancos of
this case. T am painfully awarc that it secms ccntrary to what
I have said bofore, as to why ecereion should remadn a ground of

attack.,

Thore is n+ deubt that it ean bo porsuasively and forcefully
argued that it should be eliminated altogother as a ground as it
is pever likely to succeed in a case like the instant one, This

presents me with a grest dilemma, for cbvious reasons,
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It gues against the grain of any system of justico, that
the Courts will scom to be countenancing barbarous and viclent

conduct, but then isn't that what a pordon is all about?

I hope T have put the twe views fairly and chjectively. I am
sure they will generate lively diseussicn and escteric arguments.

For my part 1 shall still hold cn to my criginzal wviow,

Porhaps, in duing s, 1 have beon guided more cut of a strong
feeling for law and crder rather than logic. In any event it scoms

the civilised thing to deo.

Forther, I submit that by this approcach the Court will bLa scen
tc show that it repuliates and condeomns viclence and terrorism
ag 2 means for resclving problems;-in preferonce to the rule of

law,

For the sake of complcteness I wish to peint out that history
is replete with instances where = timcly perdon, by the executive
was able to guell wn insorrecticon or some uprising, which not only
saved liwes Lbut Drought peace and tranguillity to the State.
Pardons given in these circumstancos arc justified on the basis
that they are for the publlic welfare. It has often been said
however, tho most froguently granted undeserved pardong are those
grantec cnly boeecause it is in the publie interest. There is food
for thought here - and I am sure eompelling argumonts can be
raiscc on bo#h sides about the pardon in this case. That however,

is WHOT tho courts coneern.

T sheuld just like to refer to two cases the reforcnee to

the first of which was uncltainable. It was from Argentina.
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Recent events in Argentina provided a severe tesl of the
retributivist insistence that pardons "for the publie good®
cannot be justificd on that ground alene. Hilitary cfficers who
had run the country for years had committed dreadful human rights
viglations. The now government determined to bring them to trial,
faced a revolt of the armed forces who doemanded that tho officers
be pardened. To save itself; the govornment passed legislation
to parden most of the officcrs en the grounds that most of the
soldiers facing charges for murder, torturc or other human rights
violation acted “"under orders dering = state of emergency”". Sco

Pardons by Eothleen Deen Moore published by oxford University

Pross New York 1989 at p.202,

As I have alrcady said [ was not able to get the full roport
or the cas¢, but from the little that was obtainable it scoms to
go against thco grain of Mr. Newman's submission that the demand was
backed by unlawful conduct. UOndoubtedly in thisz case, the armed
forces which bad demanded the pardon had unlawfully backed it with
threats of revolt. If Mr. Hewman is correct, then it would mean
that the only difference between the Argentinian case and the
facts of the instant one, is that the legislature was granting the
pardon, in Argentina, while in the latter the President was per—

forming a corresponding act pursuant to the Constitution.

Now this would mean, accoraing to Mr. Newman's logic, that
the Courts in Argentina can later strike down the legislation
granting the pardon by the Argentinian Parliament on the ground

that it was procured by cocrcion. This reasoning I do mot aceapt.
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The othor casa is from the State of Pennysylvania and the
ovents I am about to narrate put the doectrine of Hamilton's ideas
to @ practical-test. In other worils could a well timed pardon

restore tranguillity?

In home made stills, Pennysylvenis [armers distilled their
grain inte whiskoy a profitable product far easier to cart to
market than corn on the cob. In 1794 several hundreds of them
viclantly cbjected to the federal rovonuers coming around and
cgllecting & tax on their livelihocod. They burned down the hcousco
of cne revenuer amcd tarred and feathered others. With Prasident
Goorge Washington at its head, an army marched across the mountains.,
The whiskey Rebellicn ended as tho rebeols ran off the Field.

Washington parconed them 11,
Washington saids

"For though I shall slways think it is a sacred
duty to exercise with firmncss and cnorgy the
constitutional powers with which I am vested,

yet it appears to me no loss consistont with

the public gooe. that it is with my own

feelings to mingle in the cperatiocn of Govern-—
ment ovoery dogreec of moderation amd temierness
which the national justice and safoty may pormik,
gucted] In U.5. Prosicontinl Clomency Boarc

(1975) 356.

The Presidont had put his fingor right on two of the central
probloms on the theory of parvem. The Constitution charged him
with ecarrying cut the law of the lan. and the same Constitotion
gave him thi right to pormit scme who broke the law to do so with
impunity. #Morciful treatment of cffencders is goo! in itself, and

yet it is oficn vnjust am! unsafc.

in my Jjuigment the Ciming and signing of the cocument by the

Presicent was impeccable. His judgment soundc.
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The insurrection was guelled. Lives were saved and a blood
bath avoided. Poace waes restored to the “Commonwealth®.

Aamilton's dictum and practical advice was once more vindicated,

In view of the conclusion to which I have come on the duress

point, thé public policy point must inevitably fail.

UNLAWFUL CONDLTICOHG — SECOND ISSUR

IMPLIED TERMS:

Mr, Newman submitted, that the language of section B7(1l) was
absolutely clear. Yhe President has powsr to grant a pardon cither
unconditionally or subject to lawful conditions,-further such a
power could only be exercised in respect of offences that "may
have been commiticd”. CGrammatically specking - the tense was

clear,

Purther, if there were to be 2 conditions=l pardon, the
conditions had to be lawful. Therc was no powcr in the President
to grant a licence to anybody to commit eriminal offences. In
other words the President bad no power umdor section 67(1) to

pardon somoone in respeoct of cffences which he had not yet committod.

Mr. Newman suggestod that the pardon could be locked at in
sevoral ways. Firstly, either the pardon purported by its terms
to pardon the Hospondonts for thoir conduct between the ZHth
July and whonevor thoy stuppea, in this cnsce it was the lst of
August. If 1t was s0 construcd then it was an unlawful pardon -
fcr the reasuns ho had alresdy advencod, namely it purported to

pardon cffonees not yot committed,

Ancther way of locking at the pardon was to say, it was a
valid parcon in respect of cffences up to 28th July but invalid

for Snything done thercafter.
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There was 2 third way he submitted in which it could be viewed
and that was one in which the pardon, in order to be saved from
being an invalid one, eculd be zaved by an implication of law
namely that upon its delivery the Respondents cease forthwith to

commit criminal offences.

Hr. Thorne whoe appeared for the D.P.P. in this court, joined
Mr. Wewman on this submission. He too contended that the President
purported to pardon future offences - and it followed as a matter
of 1aw that the pardon was void ab inito. It was immaterial
whether further offonces were committod or not. The President

certainly hacd no power o do o, -
Mr. Robertson's submissions:

Mr. Robertecn in attacking the submissions of Mr. Newman
contended that they were unsustainable, beczuse they wero premised

chl 4 basic mistake of loaw.

Mr. Hewman's submissions "that 2 pardon came into foree, unec
when it was granted by the act of the Presicent and twe wheon it
was delivered to tho beneficiary®™: "It came inte force, when the

exercise of the power takes placo®,

That, Mr. Robertsun said was guite corrcct when one was
dealing with 2n unconditional pardon, but manifustly wrong when

oe was -ﬂﬂﬂlj_ﬂq with a conditicnal pﬂ_r:lun.

What then was the position in respoct of the conditional
pardon? He submitted, the answor to this questicn was that the
power was excrcisoc when the pardon was granted on the condition,

aml in this porticolar case when the Cocument was signcé. The
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words "hereby grant® indicating the exercise of the power under

87(1).

Thi: act of oblivion, the wiping out of the slatc took placc

only when the condition was Fulfilled,

In expanding and developing this argumont he submitted that
the pardon delivered was a solemn promise to forgive the acts
committed in the coursc of the insurrection,; at 2 future point in
time if and when and only if the members of Parliament (not thosc

at TTT) wore reloased.

And g0 his argument ran the promisc of forgiveness was made
and put into suspense and camc into oporation at 2 future timc

if it came into oporation at all,

Thie condition to return the monbers was 2 sarious one, and in
order to fulfil it to obtain mercy, 1f a "drop of blocd" was

spilt, they would not be entitled to the parden.

The condition to save livoes was o lawful one, and i€ was
highly immaterial whether in deoing so they laid docwn arms or not,
Indeed, if the President wantod to makco this a condition, or for
that mattcr that the membors had te ho handed over forthwith,

that ecould easily have been inscerted in the parcon.

in sum there was no condition as to time, or stopping the
insurrecticn, throwing guns away, or te stop talking or asking for
further politienl changes. In other words there was nothing to

proevent thom from doing any «f these things,

B2 . s




-102 -

In doaling with Mr. Howman's submissicns on future cffoncos;
Mr. Robertson contended that first of all there were no new
cffences committed after the delivery of the pardon -~ if anything

at all thoy were continuing cffonces.

In any cvont ho invited us to consider what tho positicon womld
be in the cvent the court held the insurrecticon had continucd.
One had to look at the pardon, and if the coffence charged was an
act of insurrecticn eccmmitted betwoen 5,30 p.m., on Friday the
Z7£h July and the safe return of the members of Parliament then

it was encompassec by the pardon, he submitted.

1 agree with Mr. Robertson that this was a conditional pardon,
which becamc effective when the membeors of Parliament were

released, anc the RKespondonts had surrendered.

There is an inherent and cbhvious flow in the argument of
Messrs. Hewmnan, and Thorne that the pardon porported to pardon

future cffences and was therefore invalid,

Incdeed, if thoey are ccrrect in their submissions, it would
mean that all ecnditional pardons granted by the President would

bave to be fulfilled immcdiately uvpon the deliverv of it. cthor-

wise, thec pardon will purport to pardon foturc offences.

In other words, thoe delivery of the pardom, and the fulfilment
of it must be simulianecus. In my vicw this would be untenablo.
I moan for instance, if theoy arc corroct then in the instant case
for the pardon Ao bo wvakiti, the mombors of Parlisment would have
hac to be reloasaed upon delivery of the pardon. There are

» 13
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many reasons to rojeet this conclusion, Firstly, there was no
express term for the time within which the members of Parliamont

had to be rolcased,. If the President or his adviscurs wished them

tc be delivered within a cartain time that should have been made

an express conditicon of the poardon. Hot having been expressed,

then one had to imply that it would bo done within a reasonable time.
The trial judge felt that baving regard to facts and circumstonces
then prevailing three days constituted 2 reascnable time, for the

fulfilwment of the delivery of the hostages.

It is not necessary for me to go into the overwhelming and
undisputed ovidence he relied on, but it was clear that it was
neither advisable no feasible nor safe to rolesse the hostages

forthwith.

As 1 said the trial judge sc found and althoughk this court
is in a positicn toc draw its own inferences (since there was nc
cross-examinaticon on the affidavits) it will hesitate long before
it departs from the findings of the trial judge, unless of course

no reascnablo tribunzl would have arrived at such o ccnclusion.

In the circumstances, I accept kMr. Roebertson's submission that
the pardon of the Respondents was a valid cne and covered all
offences arising cut of the insurrection between the 28th July and
lst August, 1990. 1in any event I 2m satisficed that no new offences

were committed by the Respondents aftcr the pardon was delivered,

THE THIRD ISSOE:

The third issuc in this appoal is whether secticon 87(1).

confers a power on the President to grant an AMRCStY .
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This, was raiscd for the [irst time in this court by
Mr. Thorne anc his arguments cn this issuve were adopted by

Mr. Newman.

All I merely wish to say, on this, is that I have read in
draft the judgment of my borther Hamol-Smith J.A. and I agree with
him for the reascns given that Mr. Thorne's submission should be

rejected.

There remains one final point in this appeal and it is one

of law -
RES JUDICATA:

The final point raised by the rcopondents in this appeal, was
that the appellants were barred from proceeding with the
constitutional motion because it was res judicata in the light of
the dotermination of the habeas corpus procecdings. This was
raised by the rospondents in their skoleton argument, but was
only pursucd as a result of a casual enguiry from the court. ..
It was therefore in this setting Mr Maharaj and HMr. Howman

addressed us in the dying stages of this appeal.

I do not propose to deal with their submissions because I
find that it is completely unneceossary to do so, in view of the
decision to which I have come and also because 1 am of the
opinion that the doctrine has absolutcly no relevance to this
appeal. Suffice It to say howover, that the underlying principle
of res judicata is that public policy cemands that there must

be an end to litigation, and that the samc issue cannot be litigated
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twice. Inm my view, the [iling of this appeal in the Constitutional
Motion is MOT a rclitigation of the issue raiscd in the habeas
corpus proceedings. This is simply a casc where an unsuccessful
litigant is cxcreising his wndoubted right to appezl and guestion
the decision of 2 trizl judge in respect of a claim for damages,
and in my respectful opinion he is perfectly entitled to do so.

I can see no scope for the application of the doctrine in this

casc, and 25 I have slready said I rojoet this submission entirely.

Before dismissing this appeal formally I wish to make tho

following iphagrveations..

This is the kind of case, which would have provided a severc
test for any indepoendent systoem of justice, particularly in a
semall country as ours. It is not difficult to sec why. Trinidad
and Tobago suffered immeasurably as o result of the ghastly and

mindlcss acts of a motley band of dissidents.

As a result many innccent pegple lest their lives, and damago
done to proporty was incalculable; and =zlthough members of
Parliament and innocent people were bheld hostages, each citizen
was a captive in his own home. Trinidad and Tobago had beccwe an

island wide priscn,

It was not surprising thereforce that when Brooks J, orderca
that the rospondents be froed, that the citizens were guite
understandably hcrrified and enraged. How could any system of
justiee liberate poople, who in cpon defisnce of the i1 Had
committed the most barkarous and dastardly aets? wWhat sane and

civilised system of justice would countenance this?
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What aggravated matters, was in addition toc their erimipal
acts, the respondents had the effrontery to tura arcund and gsuc

the State for Jamages,
This the gitizens thonght was too much.

Dur systom of justice became an ¢asy target, It was vicicusly

attacked,-berated and condemnod,

In ~ setting like this it would have been a simple matter for
a4 higher court to take the ezey way out and shape its decision
tc accord with the will cof the people. However, any system of
justice which is worth having coes not cperate in this way. OfF
an independent judiciary we can boast, of an infallible cne we

cannot,

As judges we arc not te be led by any crusading zeal to

administer justice cther than aceording to law.

In the casc cf Mandata Singh v. State, which concerned an

applicaticon for bail by the appellant in a case of manslaughter

I said "The court is not a represcentative body: its judgmonts are
not supposecd to represent the popular will of the majority, plain
and simple. It is rather the custodian of traditicn, the uphclder
of the truth. The majority may for emoticnal reascns believe

that a citizen is not entitled to be sot free because he is guilty
of some foul or heincus crime and wish him to be accorcingly
punished by taking away his freedom of life, but if the court findg
insufficient evidence or grounds, it is its cuty to thwart tho will
of the majority, and let the citizen vy free.® In the name of

an incependent and impartial judiciary I maintain this stand. Our

Constitution demandz nothing less.
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Lest this judyment of mine be misunderstood, and thus cause
E! some perplexity and create fear in the minds of a few, I wish to
1| make it abundantly clear that my decisicn does not in any way croate
| an open charter for terrorists, nor is it to be regarded as
” encouragement or an upen invitation to others to do likewise. This
| much is clear.
| This appecal has been determined on its own pecwlior facts, and
!| has failed for the reasons which I havo alrecady given earlier in
my judgment, hopefully, in an elaborate and lucid manner. I do

not propose toe repeat them,

If citizens are dissatisfied with the decision ¢f the Court then
it is their duty tc ensure by their collective will thrcough their
members of Parliamont to amend or ropeal the "cffending® provisions
i~ the law and the Constitution. There is no cther scluticn and
nothing would be achieved and nc useful purpose served by berating
the judiciary or the administraticon of justiea. Tt is not for the

judges to re-write the Constitution.

Further, 1 will strongly urge and reccmmend that the law with
respect to habeas corpas e changed and bBrought into line with the
provisions which now prevail in Bngland, to give the unsuccessful =

| litigant & right toc appeal.

In the result this appeal is aceordingly dismissed. The

appellants must pay costs here and in the court below, certified

fit for twoe counsel,

5. Sharma,
Justice of Appeal.




