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JUDGMENT

1. This is an appeal from the judgment of Mendonca J., as he then was, delivered on the 14th October 2003, in which he held that an agreement made between the appellant, CLICO Investment Bank Ltd. and the respondent, Transport and Marine Enterprises Ltd. on the 27th October, 1997, was null and void and of no effect, on the ground that the agreement was champertous.   The agreement conferred on the appellant a right to receive a share of proceeds recovered by the respondent in arbitration proceedings, the consideration being the provision of funding by the appellant of the arbitration proceedings.

Briefly, champerty occurs when a person (the champertor) supports litigation in which (i) he has no legitimate interest or concern which justifies his interference, and (ii) the champertor stipulates for a share of the proceeds of the action or suit. (The elements of champerty and the associated offence of maintenance, will be discussed in more detail later in this judgment).

2.
The matter came before the trial judge by an originating summons dated 22nd February 2002, in which the appellant contended that it was entitled to the sum of US $3,152,669.32 being “20% of any additional sums received by the defendant over and above the full outstandings,” from an arbitration award made between the respondent and Caribbean Ispat Ltd., hereinafter referred to as “Ispat.”

3.
Background


In 1994, the respondent entered into a contract with Ispat, for the processing and transport of scrap iron from Guadeloupe to Trinidad and Tobago. The terms and conditions of that contract are not relevant to the issues to be determined in this matter.

4.
On the 20th April 1994, the respondent applied to the appellant for a loan to finance the initial expenses to be incurred in carrying out the Ispat contract. 

5.
The appellant set out the terms of its offer of facilities in a letter dated 27th May 1994.  The amount to be loaned was US$1,084,680.00.  The interest rate was fixed at 15%, to be repaid monthly.  Regular lump sum payments of US$37,929.95 were to be paid monthly towards the principal.

The loan was to be secured in the following manner –

“a)
Chattel mortgage over the equipment to be purchased for use in carrying out the contract, stamped to cover US$1,084,680.

b)
Endorsement of CIB’s interest as first loss payee on Colfire All Risks Insurance Policy over the equipment for a minimum amount of US$760,000. or TT$4,560,000.

c)
Joint and several personal guarantee of the directors to the extent of the facilities.

d)
Assignment of Colonial Life Insurance Company (Trinidad) Limited keyman insurance policies on the lives of the directors for TT$6.6M.


e)
Assignment of the proceeds of the contract of US$20.4M dated 1994 February, made between Ispat and TME.

f)
Assignment of proceeds of a letter of credit established by Ispat for US$2.04M in favour of TME, and subsequent letters of credit in support of payment under the contract, to be issued during the term of the loan facilities.”


Certain other fees were itemised in the agreement, and stringent pre-conditions to disbursement of the loan were set out.

6.
On the 9th June 1994, Messrs. Lincoln Farray and Cleve Bascombe, directors of the respondent, acting on its behalf signed a document accepting all the terms and conditions which were stipulated by the appellant for the grant of the loan.

7.
It is not in dispute that the respondent failed to service the loan on a timely basis and payments fell into arrears. Shortly after, a dispute arose between the respondent and Ispat, and it was referred to arbitration in accordance with an arbitration clause in that contract.  The respondent’s indebtedness to the appellant was then US$2,087,224.04.

8.
The arbitration proceedings were to be conducted at the Middle Temple Arbitration Centre in England at a cost of approximately £160,000.00. Certain directors of the respondent approached the appellant with a request that it finance the cost of the arbitration.  It is common ground that the respondent was then insolvent and in no position to fund or proceed with the arbitration.  The appellant was faced with the choice of funding the arbitration or of losing all sums of money which were then due under the loan.

9.
The respondent had obtained legal advice that it had a ‘good and winnable case.’  In other words, the respondent was advised that its prospects of recovering damages in the arbitration proceedings were good.  The respondent followed the request for funding by letter dated 12th August 1996, addressed to the appellant.  The material parts of the letter provided as follows -

“(1).
The same payment of the fees structure as faxed to you by Mr. Ronald Boynes except now that there is no need for a payment of $75,000. but instead, they would require the full fees to be paid and the per diem to be paid at the settlement of the matter.

(2) The payment of $150,000. now by CLICO and TME to pay 30% of the gross of what is recovered from ISPAT at settlement.

In consideration of the above, and in consideration also of the bank’s extended risks and support of the survival of TME, we have decided to make the following proposal to CLICO.

(1) That the payment of the fees at (1) be made to the lawyers by CLICO as soon as possible.

That the per diem be paid by TME.

That TME pays CLICO 15% of the gross amount recovered from Ispat in addition to the full settlement of our indebtedness to CLICO."

10.
After lengthy negotiations between the parties and their respective attorneys, an agreement was struck in terms of the letter dated 27th October 1997.  The appellant wrote as follows –

“Mr. Lincoln Farray

Managing Director

Transport & Marine Enterprises Limited

P.O. Box 4813

Arima Post Office

Arima

Dear Mr. Farray,

We have received the Estimate of Costs by Girwar & Deonarine for £160,000.00, which are to be incurred in the arbitration matter by Transport & Marine Enterprises Limited (TME) against Caribbean Ispat Ltd., and wish to advise that Clico Investment Bank Limited (CIB) will extend increased financing for such costs as and when required on the following conditions:

(1) The full outstanding owed to CIB are to liquidated from any sums received in settlement of this matter.  In addition, TME will pay CIB 20% of any additional sums received by TME, over and above the full outstandings, in the event that the matter is successful.

(2) The debenture held over the company’s assets is to be unstamped to cover the increased borrowings.

(3) Funds owed to TME by National Quarries Limited must be applied to the loan account.

(4) The immediate placement of an advertisement for the sale of the equipment.

(5) Immediate removal of the equipment from Tobago to Trinidad, for further storage at the yard of Mariner’s Haven Limited, until sale.

We trust that you would cooperate fully with the attorney’s in respect of providing information for the proceedings…..”

 11.
The agreement was made, put into effect and the arbitration proceedings were subsequently determined in the respondent’s favour.  The respondent was awarded damages in the sum of US$10,226,610. with interest, at the rate of 18% per annum and fees and costs amounting to US$147,900.00 and £200,000 respectively.  Ispat’s application to set aside the award was dismissed in this jurisdiction on the 3rd October 2001; and an order on a cross summons by the respondent was made for the enforcement of the award as a judgment or order of the Trinidad and Tobago courts.


In the year 2002, as a result of related proceedings in the High Court (HCA 618 of 2002), the respondent paid all debts owed to the appellant under the first agreement as well as all sums advanced for funding the arbitration.  The only sum outstanding related to the 20% uplift to which the parties had agreed in the letter of 27th October 1997.

12.
Subsequently, by letter dated 3rd January 2002, the respondent for the first time, sought to impugn the agreement of the 27th October 1997, as being champertous and accordingly void.   Those, then, in summary are the salient facts.

13.
The issues to upon which the parties seek the determination of this court are these -

1. whether arbitration proceedings are an exception to the common law of champerty in Trinidad and Tobago;

2. if not, whether the extent of profit provided for by the agreement dated 27th October 1997, offends the public policy that informs the law of champerty.

14.
The trial judge held that -

(i) the law of champerty applied to arbitration proceedings,

(ii)  after all debts due to the appellant had been paid, the sum which the appellant was to receive was far in excess of any legitimate interest it had in the outcome of the arbitration, and was payable to the appellant for virtually no risk or a risk that bore a highly disproportionate relationship to the return; accordingly the agreement was champertous.

15.
In England, sections 13(1) and 14(1) of the Criminal Justice Act 1967 abolished both the crime and tort of maintenance and champerty.  However, section 14(2) of the Act specifically provides that the legislation does not affect any rule of law as to the cases in which a contract is to be treated as contrary to public policy or as otherwise illegal.

16.
This matter proceeded on the basis that criminal and tortious liability for maintenance and champerty still exists in Trinidad and Tobago; and that the public policy which informs the law of champerty so far as is relevant to this case, is the same in this jurisdiction as it is in England.  It is of some small significance that counsel cited no cases of either criminal or tortious proceedings for maintenance or champerty in this jurisdiction. My own researches have produced only one prosecution for champerty in the Court of Common Pleas in Barbados in 1912.  It concerned a solicitor who had entered into a contingency fee arrangement (See the Lawyer January-March 1978 reproducing a report from the Port of Spain Gazette of 21st May 1912).  The Chief Justice described the arrangement as “a disgrace to the profession…… an ugly transaction…”

17.
The first issue: whether arbitration proceedings are an exception to the common law of champerty in Trinidad and Tobago


The appellant contended that the trial judge erred when he chose to follow the first instance decision of Sir Richard Scott VC in Bevan Ashford v Yeandle [1998] 3 All ER 238 in preference to the obiter dicta of Steyn L.J. in the Court of Appeal in Giles v Thompson [1993] 3 All ER 321.  

18.
In Bevan Ashford v Yeandle Ltd., Bevan Ashford, a firm of solicitors entered into an arbitration agreement with a contractor (Yeandle).  The agreement incorporated a conditional fee arrangement which provided that if the company should win, they would be liable to pay the solicitors their disbursements and normal profit costs, but if they lost, they would be liable for disbursements apart from costs payable to the successful opponents.
19.
The court was also called upon to determine the lawfulness of a further conditional fee agreement which provided that in arbitration proceedings, solicitors would receive no fee if the arbitration was not successful, but an uplift of 50% above the normal fee should it succeed.

20.
The facts of the instant case, however, depart from Bevan Ashford and the other case cited by counsel, namely, (Thai Trading Co. v Taylor [1998] 3 All ER 65) in that the latter dealt with champerty in the context of ‘contingent fee arrangements’ i.e. where a lawyer undertakes to work on the basis that a fee would be only charged if the claim succeeds.

21.
I ought to digress here to mention that in order to provide greater access to justice in England, by the Courts and Legal Services Act 1990 (hereinafter referred to as ‘the Act’ later amended by the Access to Justice Act 1999, which replaced section 58 by section 58A), there is now in certain limited circumstances where the proceedings are specified, provision for written conditional fee agreements which, broadly speaking, permits fees to be paid based on the success of the claim.  Remuneration based on the percentage of the amount recovered is prohibited.  

22.
To return to Bevan Ashford, it was held that agreements which complied with the provisions of the Act and which sanctioned the use of such agreements in court proceedings, could be used for prosecuting the claim in arbitration proceedings without any public policy objections.  Two points ought therefore to be made:


(i)
The foundation of the Bevan Ashford decision is to be found in the following statement of Sir Richard Scott V.C. at page 246 -

“Arbitration proceedings are a form of litigation.  The lis prosecuted in an arbitration will be a lis that could, had the parties preferred, have been prosecuted in court.  The law of champerty has its origins in, and must still be based upon, perceptions of the requirements of public policy.  I find it quite impossible to discern any difference between court proceedings on the one hand and arbitration proceedings on the other that would cause contingency fee agreements to offend public policy in the former case but not in the latter.    In principle and on authority, the law of champerty ought to apply in my judgment, to arbitration proceedings as it applies to proceedings in court.   If it is contrary to public policy to traffic in causes of action without a sufficient interest to sustain the transaction, what does it matter if the cause of action is to be prosecuted in court or in an arbitration?  If it is contrary to public policy for a lawyer engaged to prosecute a cause of action to agree that if the claim fails he will be paid nothing but that if the claim succeeds he will receive a higher fee than normal, what difference can it make whether the claim is prosecuted in court or in an arbitration?”
23.
(ii)
The utility of the Bevan Ashford case appears to me to be that Sir Richard Scott held that if a conditional fee agreement were held to be valid in relation to proceedings in court, where Parliament had by the Act exempted certain agreements for legal services from the law of champerty, then it would follow that they would also be valid in arbitration proceedings.  There could be no public policy argument against such agreements in the sphere of arbitration proceedings.  In my view, the decision makes good sense and good law.


The case does not however, deal with a private consensual arrangement for funding of arbitration proceedings arrived at between litigants who have obtained legal advice and have chosen to accept the terms of the agreement.  

24.
In Re Trepca Mines Ltd. (No. 2)  [1963] Ch 199, another case relied on by the respondent, it was held that the law of maintenance and champerty was not confined to actions or suits.  It extended to proof in a liquidation and to any contentious proceedings where property was in dispute which became the subject of an agreement to share the proceeds.  An insolvent company was being wound up and a creditor had applied to the liquidator for payment of a large sum of money which he claimed the company owed him and he lodged proof of that sum.  Proof of the debt was rejected and he claimed that he could not afford to appeal.  He was contacted by a third party, a Frenchman who paid £4,000 on account of costs to a solicitor to finance the appeal in return for one-fourth of the proceeds.  It was held that the agreement was champertous and unenforceable and that the solicitor, being aware of its champertous nature, could recover no costs under it.

25.
In the course of his judgment, Lord Denning made the following statement –

“If champerty is an evil as the common law believes it to be, it is just as much an evil in the one case as in the other.  In my opinion it extends to any contentious proceedings where property is in dispute which becomes the subject of an agreement to share the proceeds.”

26.
In Trepca Mines, the liquidation proceedings were clearly born out of the civil justice system, as the facts demonstrate.  The funder of the proceedings had no pre-existing interest in the litigation.  Proof in liquidation were clearly court proceedings.  In my view, one can glean no legal principle from this case which assists the respondent on the facts.

27.
I do not therefore agree with the trial judge’s conclusion that Lord Denning’s statement is ‘wide enough to apply to arbitration proceedings.” 

28.
One of the bases for restricting the law of champerty to court proceedings is helpfully underscored by Steyn L. J. in the Court of Appeal in Giles v Thompson at page 331 (G), where he stated that the cases are harmonious on one point, namely that the purpose of this head of public policy is to protect the integrity of the civil justice system.

29.
With respect, I do not think that an analysis of the Thai case takes the respondent’s case any further. In  Hughes v Kingston upon Hull City Council [1999] 2 All ER 49 the Divisional Court declined to follow it, holding that the decision was per incuriam, and it was disapproved in  Awwad v Geraghty [2000] 1 All ER 608.  

30.
In the Thai case a woman instructed her husband, a solicitor, to act on the understanding that he would forego his fee if she lost, but charge her only at his normal hourly rate if she won.  The arrangement not in writing, was within the Act. The Court of Appeal unanimously held that it was not unlawful as contrary to public policy.  It was however suggested that if a success fee was charged it would be unlawful.

31.
In Awwad the Court of Appeal held that agreements outside the statutory regime for conditional fees which makes payments of the solicitor’s fee contingent on success are illegal, even where an enhanced success fee is not charged above the solicitor’s normal rate.  It seems to me therefore that any force that Thai may have had is considerably diminished by the Court of Appeal’s later refusal to follow it and their disapproval of the decision.

32.
Although the matter was not argued extensively, Mr. Isaacs did make the point, with which I agree, that the law governing the arbitration proceedings was the law of the country in which the arbitration was held.  Accordingly, it would have rested with the English court to determine the effect of the law of champerty on the arbitration proceedings.  This further supported Counsel’s argument that the civil justice system of the Trinidad and Tobago courts had in no way been affected.

33.
Conclusions

Arbitration is one of the means by which citizens may resolve their differences in private, as opposed to resorting to the public justice system.


The case of Channel Tunnel Group Ltd. v Balfour Beatty Construction Ltd. [1993] 1 All ER 664 was an important decision in relation to arbitration law.  The House of Lords unanimously held that although it had the power to grant an interlocutory injunction it would not pre-empt the decision of the panel of arbitrators since this was the relief that would be sought from the arbitrators.  The foundation of this decision was the court’s recognition of the choice made by the parties to settle their commercial differences privately.  With those principles and concepts in mind, the dictum of Lord Steyn in Giles v Thompson at 331-332 is readily understood.

“The head of public policy, which condemns champerty, has only done so in the context of civil litigation…It would involve a radical new step to extend the doctrine to private consensual arbitration.  Yet the court is involved in the arbitral system inasmuch as the court’s coercive power to enforce awards is regularly invoked.  While I need not express a firm view on the point, it seems that the boundaries of the doctrine may exclude arbitration and are drawn rather narrowly and even anomalously…”

34..
The case of Cannonway Consultants Ltd. v Kenworth Engineering Ltd. [1997] ADRLJ 95 was cited by the appellant.  This case was decided by a court of first instance in Hong Kong.  Kaplan J. held that while the English law of champerty applied in Hong Kong, its boundaries excluded arbitration proceedings.   Kaplan J. had this to say –

“It is clear from the observations of both the Court of Appeal and the House of Lords in Giles v Thompson that in the light of the history of champerty it is not appropriate to extend the doctrine.  If it were to apply in the present case, it would be extending champerty from the public justice system to the private consensual system which is arbitration."

35.
Scott V.C. in Bevon Ashford (supra) at p. 245 e dismisses this dictum of Steyn L.J. as obiter.  However, the reasoning of Steyn L.J., in my view, is convincing.


36.
I therefore hold that the arbitration proceedings were not affected by the law of champerty for the reasons that –

1. the law of champerty exists to protect the integrity of the public civil justice system.

2. the prevailing approach is to permit private parties, especially in the field of commerce, to make their own arrangements provided that there is no fraud or undue influence, factors which would, in any event, ground a completely separate cause of action.

In deference to counsel and the comprehensive submissions addressed to the court on the second issue, I shall now proceed to consider it.

37.
The second issue - whether the agreement was champertous


Counsel for the appellant argued in the alternative –

1. that the ‘vulnerable litigant’ was not the party to the allegedly champertous agreement but the opposing litigant.  This concept will be explained later in this judgment.

2. the trial judge wrongly equated disproportionate benefit under an agreement, with champerty.

3. the trial judge wrongly concluded that the benefit to the appellant under the agreement was obviously disproportionate.

4. there was no champerty.

38.
Counsel for the respondent based his arguments in the main on three pillars, namely -

1. that the respondent was the ‘vulnerable litigant,’ who needed the court’s protection.

2.
the agreement afforded the appellant a ‘disproportionate share of the spoils.’
3.
public policy, that is to say, whether the agreement tended to corrupt public justice.

39.
In the instant case, the trial judge held that the funding of the arbitration proceedings was not unlawful, reasoning that “there was a community of interest between the appellant and the respondent in seeing that the respondent was financially able to pursue its claim against Ispat.”  No appeal was made against that finding.

40.
Maintenance and champerty

Maintenance has been defined as “the giving of assistance  or encouragement to one of the parties to litigation by a person who has neither an interest in the litigation nor any motive recognised by the law as justifying his interference.  Champerty is a particular kind of maintenance, namely maintenance of an action in consideration of a promise to give the maintainer a share in the proceeds of the subject matter or action.”  (See Hals Laws of England 4th Edition Vol. 9 para. 400).   The common law condemned champerty because of the abuses to which it gave rise.  The fear was that the champertous maintainer might be tempted for his own personal gain ‘to inflame damages, suppress evidence or even suborn witnesses.’  (See Haseldine v Hosken [1933] 1 KB 822).   It is safe to say that there was no danger that these vices would have been present in the instant case. 

41.
The origins of maintenance and champerty can be traced to mediaeval times when ‘men of power’ used their influence to maintain unjust claims against defendants who lacked the resources to respond.  Laws were enacted to impose penalties for the offences.

42.
The judgment of Danckwerts J., in Martell v Consett Iron Ltd. [1995] Ch 363, a case in which fishery owners and occupiers were held to have a common interest to maintain an action against polluters of a river, contains an authoritative review of the history of the maintenance and champerty.    

43.
However, as Lord Mustill observed in Giles v Thompson, as centuries passed the courts became stronger, their mechanisms more consistent and their participants more self-reliant.  Abuses could more easily be detected and forestalled.

44.
The authors of Halsbury Laws of England 4th Edition Vol. 9 at para. 402 cite several authorities identifying the concept of ‘community of interest.’  In this context it includes an interest recognized by law in the subject matter of the action or some issue between the parties to the action and not merely matters incidentally connected with it.

45.
There was no cross-appeal against the trial judge’s findings that the appellant had a ‘community of interest in seeing that the defendant was financially able to pursue its claim.’……that ‘maintenance by the plaintiff of the arbitration proceeding might be held to be lawful maintenance.’  It seems to me therefore that Mr. Benjamin’s contention that this court ought to consider whether the appellant had a ‘genuine commercial interest’ in the enforcement of the agreement is untenable.  Indeed, counsel had this major hurdle to overcome at the start. As counsel’s argument progressed, it emerged that the main source of disagreement or disenchantment rested with the quantum of the 20% uplift. This, counsel argued, represented a degree of over-compensation, having regard to the fact that the appellant had been repaid all monies lent with interest.  Mr. Benjamin did however convey the impression that the respondent, in hindsight, would have been content to settle for a smaller percentage.  Circumscribed as counsel was by the trial judge’s finding of a pre-existing interest, and so a lack of unjust interference, it seems to me that counsel’s only recourse was to persuade this court that the respondent was a ‘vulnerable litigant’ in need of the court’s protection.  The thrust of the argument was that because of the respondent’s indigence, it had no choice but to accept the terms of the agreement in the interest of the company’s survival.  This was ‘the vulnerable litigant’ argument.

46.
All the authorities on the subject of maintenance and champerty underscore and acknowledge that the offences have their roots in public policy, but that public policy is not immutable and is subject to continuous change.

47.
Public Policy

In the context of public policy and its impact on champerty, the case of Hill v Archbold [1968] 1 QB 686, does provide some insight into the shift in perception.  The question arose as to whether it was lawful for a trade union, the National Union of Teachers, to fund the legal costs of two officials who had been unsuccessful plaintiffs in a libel action.  Lord Denning MR had this to say at pages 694-695.

“Much maintenance is considered justifiable today which would in 1914 have been considered obnoxious.  Most of the actions in our courts are supported by some association or other, or by the state itself.  Comparatively few litigants bring suits, or defend them, at their own expense.  Most claims by workmen against their employers are paid for by a trade union.  Most defences of motorists are paid for by insurance companies.  This is perfectly justifiable and is accepted by everyone as lawful, provided always that the one who supports the litigation, if it fails, pays the costs of the other side.  It is the universal experience in this court that if a trade union or an insurance company supports a case and fails, it pays the costs of the other side.  In the light of this experience, I am satisfied that if Oram v Hutt were to come before us today, we should hold that the union had a legitimate interest in the suit and were quite justified in maintaining it: remembering that if the suit had failed, the union would have paid the costs.”

(In Oram v Hutt [1914] 1 Ch 98 it was held that a trade union had no common interest in a slander action brought by one of its members although that member had been slandered by way of his office as well as personally, thereby affecting the trade union’s interest.)

48.
In Giles v Thompson, persons injured in car accidents hired replacement vehicles.  They entered into agreements with the rental companies which permitted the companies to pursue the defendants in the plaintiffs’ names.  The agreements provided that no charges would become payable until damages were recovered.  The claim that agreements were champertous was dismissed in the Court of Appeal and the House of Lords.  In the Court of Appeal Sir Thomas Bingham at page 346 observed that –

“the essence of both maintenance and champerty is an officious, wanton intermeddling in litigation of another without justification or excuse, the decided cases have naturally centred on questions such as : what sort of interest must the maintainer show to justify his intervention?”

49.
In the House of Lords their Lordships adopted the description of the policy underlying champerty and maintenance expressed by Fletcher Moulton L.J. in British Cash and Parcel Conveyors Ltd. v Lamson Store Service Co. Ltd. [1908] 1KB 1006 at 1014 –
“It is directed against wanton and officious intermeddling with the disputes of others in which the defendant has no interest whatever and where the assistance he renders to one or the other party is without justification or excuse.”


The House was unanimous in its view that that description did not fit the facts of the case.  This reasoning accords with the trial judge’s (Mendonca J’s) finding.

50.
The case of Trendtex Trading Corporation v Credit Suisse [1982] AC 679 marked yet another milestone in the development of the law.  The court had to decide whether an assignment of unliquidated damages for breach of contract was champertous and unenforceable.

51.
Trendtex claimed damages from a Nigerian Bank for its failure to honour a letter of credit which it had issued.  Credit Suisse was a creditor of Trendtex and it had guaranteed fees and costs by Trendtex’s solicitors. Trendtex purported to assign its cause of action to Credit Suisse and to release to Credit Suisse all its residual rights against the Bank, and to give Credit Suisse a power of attorney to enable the matter to be settled.  One of the recitals in the agreement was that Credit Suisse had received an offer from a third party to buy the claim against the bank. Trendtex sought to set aside the transaction.


Lord Wilberforce at page 694 said –

“The vice, if any, of the agreement lies in the introduction of the third party.  It appears from the face of the agreement not as an obligation, but as a contemplated possibility, that the cause of action against C.B.N. might be sold by Credit Suisse to a third party, for a sum of US$800,000.  This manifestly involved the possibility, and indeed the likelihood, of a profit being made, either by the third party or possibly also by Credit Suisse, out of the cause of action.  In  my opinion this manifestly ’savours of champerty,’ since it involves trafficking in litigation – a type of transaction which, under English law, is contrary to public policy.  I take the definition of ‘champerty’ (etymologically derived from ‘campi partitio’) from Halsbury’s Laws of England, 4th ed., vol. 9 [1974] para. 400.”   (Emphasis added)

It was however held that the proper law of the agreement was Swiss and it was for the Swiss Court to determine what effect the invalidity of the agreement under Swiss law had on the agreement as a whole.

52.
This case is clear authority in support of the principle that ‘trafficking in litigation’ is unlawful.  It can quite easily be distinguished from the present, in that Trendtex involved a sale of a bare cause of action to a third party who had no genuine commercial interest in the claim, in return for a division of the sums recovered.

53
To return to Giles v Thompson at page 328, in the Court of Appeal Steyn L.J. identified the relevant category of public policy as resting on the perceived need to protect the integrity of public justice.  At page 333 he stated -

“The correct approach is not to ask whether, in accordance with contemporary public policy, the agreement has in fact caused the corruption of public justice.  The court must consider the tendency of the agreement.  The question is whether the agreement has the tendency to corrupt public justice.  And this question requires the closest attention to the nature and surrounding circumstances of a particular agreement.  That is illustrated by the well-known decision of the House of Lords in Trendtex Trading Corp v Credit Suisse [1981] 3 All ER 520.”  (Emphasis added)

Mr. Benjamin’s emphasis on this dictum is therefore well founded.

54.
The protection of the vulnerable litigant

In this connection, the trial judge had this to say –

“In this jurisdiction too, the protection of vulnerable litigants is very much part of our public policy.”

He went on to cite the statutory provisions which prohibit an attorney-at-law in this jurisdiction from charging contingency fees.    

55.      The appellant on the other hand, relied on the dictum of Steyn L.J. in Giles v Thompson at page 331 –

“The doctrine of champerty evolved to protect from injustice not the maintained party but the other party, who will usually be the defendant but may be a plaintiff...….”

and at page 336 –

“….The relevant head of public policy exists to protect public justice and courts have always focused on the protection of the party confronted with maintained litigation.”  (Emphasis added)

56.
The respondent opted for a broader interpretation.  Counsel cited the Canadian case of McIntyre (Estate) v The Attorney General of Ontario September 10 [2002] unreported.  This case concerned the legality of contingency fee agreements.  The issue arose as a result of related litigation in which the trial judge granted a declaration for wrongful death caused by smoking cigarettes, but refused to approve a structure set out in an agreement, for lawyers to be paid contingency fees.

57.
In his analysis of the law relating to maintenance and champerty in Canada, O’Connor A.C. J.O. stated “the overriding purpose of the common law of champerty has always been to protect the administration of justice from abuse by those who wrongfully maintain litigation.  Its origins are rooted in a policy directed to ensuring a fair resolution of disputes and protecting vulnerable litigants from abuse.  The protection afforded by the common law is advanced by looking to the propriety of motives of those who become involved in litigation.”

58. 
The Ontario Court of Appeal went on to express its concern about a fee structure which so ‘over-compensates’ a lawyer such that it is unfair to a client  -  the ‘vulnerable litigant.’  The underlying principle was that the court had a duty to supervise the conduct of lawyers and to protect the administration of justice from abuse.

59.
I am persuaded by Mr. Benjamin’s argument that in order to prevent injustice in the litigation process, a broader interpretation ought to be given to Lord Mustill’s category of the ‘vulnerable litigant.’  However, as O’Connor A.C.J.O. observed, motive will be relevant in determining this issue.  He stated as follows -

“By examining motives, one can more readily separate abusive practices from those that are justified or even beneficial to the proper administration of justice.”

60.
I agree that as part of the process of the administration of justice, the court ought to be astute to prevent abuse of its process.  Put another way, the process of the court must be used honestly and in good faith, in order to maintain the integrity of the system of justice.

61.
This approach was adopted in Faryab v Smyth EWCA Civ. 1416 (28 August 1998). The facts were that the appellant was ordered to provide security for costs of appeal in the sum of £40,000 by payment into court and in default, the appeal should stand dismissed.  The appellant had borrowed the sum from financiers.  He contended that it cost him £150,000 to raise that sum.  He deposed that if his appeal was unsuccessful, the lenders would suffer loss because he had no assets.

62.
In considering whether the appeal should be stayed on the ground that it was champertous, the court observed that it was perfectly obvious to the funder that if the appellant were not successful they had no chance of repayment.  The court then asked itself whether it had some other interest in protecting its process from abuse which required it to prevent the appeal from continuing.  The answer was in the negative.  The court went on to remind itself that there might well be cases in which the arrangements were abusive, for example where there was an element of ‘trafficking in litigation.’  (See also Trendtex above).  Lord Justice Simon Brown observed that many factors are likely to operate  -

“(1)
the terms of the funding agreement between the litigant and his funder;

 (2)
their relationship quite apart from that agreement;

 (3)
whether or not (and if so how and in what circumstances) the litigant proposes to repay the funder;

 (4)
the relationship between the fund provided, the sum (if any) to be repaid and the sum at issue in the action;

 (5)
the precise purpose within the proceedings for which the fund was provided.”

63.
In Brownton Ltd. v Edward Moore Inbucon Ltd. [1985] 3 All ER 499, it was held that an agreement to assign a cause of action was not champertous merely because the assignee or assignor, or both, contemplated as part of his genuine commercial interest in the agreement, the making of some profit, although the prospect of excessive profit might properly be taken into account in deciding whether that commercial interest was genuine.


Sir John Megaw stated at page 506 –

“So far as a potential profit may be relevant it must be looked at as a practical matter in relation to the facts of the particular case, not by way of theory.”


It is clear that the court can use its own judgment to determine whether a percentage uplift is disproportionate.

64.
The case of Stocznia Gdanska SA v Latvian Shipping Co. (No. 2)  [1999] 3 All ER 822  is also relevant. The facts of this case were these.  A Polish ship building yard agreed to build six vessels for a Liberian company.  The brokers who acted for the yard in placing the contract were to receive a commission from the yard.  The buyers defaulted in their payment and the yard sued them in contract and obtained judgment.  They also sued four other defendants for wrongfully inducing the breach.  During the course of the litigation the defendants discovered that the litigation was funded by the brokers who were to receive the larger share of proceeds recovered.  The defendants contended that the agreement was champertous and or an abuse of process.


Toulson J. had this to say at page 827 –

“It is clearly established that the mere possibility of a funder making some profit out of his agreement with the litigant beyond the amount of the funder’s preceding loss does not mean that the agreement must therefore be regarded as champertous: see Trendtex Trading Corp v Credit Suisse and Brownton Ltd. v Edward Moore Inbucon Ltd., E.D. & F. Man Ltd. v Edward Moore Inbucon Ltd. [1985] 3 All ER 499.  But if, looking at the agreement and the circumstances in which it was made, there is an obvious disproportionality between what the funder lost and what he is bargaining to receive, the court may conclude that the agreement savours of champerty, and the more striking the disproportionality, the greater the likelihood of the court doing so.” (Emphasis added)

 65.
The most recent case of some significance is R (Factortame Ltd) v Transport Secretary of State for the Environment [2003] QB 381.  It will not be necessary to refer to the complicated facts of this case which involved Anglo-Spanish companies and their claims to fish in British waters.  During the protracted negotiations, several of the claimants entered into agreement with a firm of chartered accountants, Grant Thornton (GT) to whom they owed substantial fees.  The firm agreed to prepare and submit the claims for loss in return for 8% of the final settlement.  It was held that the agreement was not champertous.  Section 58 of the Act only applied to those who could be described as  ‘litigants’ that is, advocates and those conducting litigation; that although it was appropriate in this case of a maintainer who supported litigation in which he was not concerned to ask whether he was guilty of wanton and officious intermeddling with the disputes of others, such a test was not appropriate when considering those, such as GT who played a legitimate part in the process of litigation and provided services for a contingent fee.

66.
For the purposes of the present case, the observation of Lord Phillips is relevant.  He identified the ‘public policy in play’ as that which weighed against a person who was in a position to influence the outcome of litigation having an interest in that outcome.

67.
The relevant principles to be extracted from the body of case law described may be summarised as follows –

1) the modern doctrine of champerty is one of public policy; public policy is not fixed and changes with the passage of  time.

2) trafficking in litigation remains unlawful.

3) the question whether an agreement to fund litigation in return for a share in the proceeds of litigation has a tendency to corrupt public justice is to be determined in the light of the facts of each case.

4) whenever there is a profit element beyond the amount of the funder’s pre-existing loss, that may not necessarily be unlawful; the court must look at the agreement and the circumstances in which it was made.  The court may, but need not conclude that the agreement is champertous.

5) all the aspects of the transaction are relevant.  The court ought therefore to place such transactions under careful scrutiny.  

68.
Analysis of the relationship between the appellant and the respondent


The first loan


In my view, there are certain features of the first loan which indicate that the respondent did not possess machinery to carry out the contract.  They were in fact ‘starting up’ business.  There does not appear however to have been anything unusual about the lender/borrower relationship.


The terms of the funding agreement


It was not the respondent’s case that the appellant used coercive measures to secure the respondent’s involvement in the arbitration proceedings.  To the contrary, the preponderance of evidence was that it was the respondent’s proposal which triggered the appellants to act, albeit that it was denied that Mr. Roger Boynes was one of the Directors who made the first approach to the appellant. There was however no suggestion that any conflict arose during the course of the proceedings which put the respondent in any jeopardy or operated to its detriment.


In fact, the quantum of damages awarded to the respondent exceeded its expectations.

69.
The relationship between the fund provided and the sum to be repaid and the sum at issue

The appellant relied on the following matters contained at paragraph 9 in the affidavit of Mala Gandhi –

“………. In providing the financing for the arbitration proceedings, the plaintiff] took the following risks, namely, extending the loan facility further in a situation where the security was not adequate and where other arrangements for liquidation did not yield satisfactory results; by doing so, the plaintiff therefore withheld legal action against the defendant] and its guarantors and therefore deferred any possibility of obtaining and enforcing a judgment against them; in addition, there was also the question of the opportunity cost of the sum of £160,000.00 being earmarked for the costs of arbitration not being available to the plaintiff for reinvestment.  Moreover, plaintiff had to explain to its auditors the delinquent state of the account and as a result provision for the facility in arrears meant a reduction in the plaintiff’s profits and a reflection of an impaired asset on the plaintiff’s books over the period 1994 to date.  Furthermore, the delinquent state of the loan resulted in a compromise on the plaintiff’s compliance ratios, and performance ratios causing them to fall short of industry standards; and, moreover, if the defendant was not successful in the arbitration, the plaintiff would have had to bear the costs of the unsuccessful arbitration. The defendant’s liability would have increased and there was no guarantee that the defendant would have repaid the increased outstandings.”


The trial judge found that it was doubtful whether there was a real risk in extending further monies to fund the arbitration. Once however, the appellant took the decision to provide funding to an impecunious borrower, the commercial reality was that the element of risk was increased considerably.  I do not think that the trial judge’s finding can be supported.

70.
Vulnerability

It seems to me that implicit in the letter of 27th October, 1997 was the suggestion that if the company went under, no one stood to benefit.  This, in fact, would have been an incentive to the appellant to disburse further funds.    In these circumstances, I do not agree that the respondent was in any way duped or pressured into accepting unfavourable terms.

71.
There was no evidence that the respondent could have obtained better terms elsewhere; or that any matter which it wished to put forward had not been taken into account. The main complaint was that one of its directors, a lawyer, was not permitted to accompany the legal team attending the arbitration proceedings, nor were they able to retain attorneys of their choice.  That was not surprising. Given the state of the loan, the appellant would have wished to keep a close watch on proceedings.  The integrity of the arbitration proceedings has at all not been attacked.

72.
Motive  


If as the trial judge found, the appellant had a sufficient interest in maintaining the arbitration proceedings, in my view, it cannot be suggested that the only motive in maintaining proceedings was to make a profit.  It is noted that the respondent in the letter of 12th August 1996 stressed the urgency of the situation.  Money was needed ‘as soon as possible.’

73.
Disproportionality


In concluding that an uplift of 20% of gross recovery was disproportionate, the trial judge was obviously influenced by his principal finding that there was no risk to the appellant.


There was however, clearly a risk that the appellant would not recover its loan.  It appears that the personal guarantees had come to nought; the optimistic legal opinions, although a relevant consideration, did not and could not remove the element of risk.  The respondent on the one hand, had nothing to lose because it simply could not pay its debts.

74.
Mr. Benjamin, citing the Factortame case, highlighted the fact that the appellant would receive a measure of double compensation.  All monies due on the loan were repaid and there was now the demand for a 20% uplift.  In Factortame all that GT received was 8% of the final settlement.  I think that the present case can readily be distinguished from Factortame.  The appellant was in the business of Investment Banking, so that its involvement would necessarily have been in the form of another loan.  In Factortame however, one of the distinguishing features was that liability had already been established and GT was involved in preparing claims for loss and damage.  It was the appropriate quantum which had to be established.  In the present case, the appellant may well have received nothing, and in addition may have been saddled with costs.  The outcome was therefore uncertain.

75.
Another material consideration was that the enhancement proposed by the respondent of 15% of the gross amount recovered, was considerably higher than 20% of the net sum, after outstandings due to the appellant had been deducted.  In other words, the formula proposed by the respondent was more beneficial to the appellant than that which was finally agreed upon.  The trial judge failed to take this factor into account.  He also gave short shrift to the fact that had the arbitration been unsuccessful, the appellant may well have had to bear the costs, although ultimately, he did proceed on the basis that the appellant accepted that liability.  Had there been failure on the appellant’s part to accept liability for costs if the appellants lost at the arbitration, then this factor might have weighed heavily against the appellant.

76.
Should the court now modify or re-write the terms of the commercial arrangement which the parties negotiated in good faith, and which the respondent now only partially accepts?

77.
In my view, all the terms of the contract were so closely connected, that the respondent ought not now to be permitted to resile from the agreement by praying in aid of the law of champerty.

78.
Finally, I make the point that although the trial judge did refer to the statutory provisions and regulations which prohibit an attorney-at-law in this jurisdiction from charging contingency fees, this matter concerned principally the legality of the funding of litigation by a creditor with a legitimate commercial interest.  The issue of contingency fees in relation to attorneys-at-law was not an issue before this court.

79.
For these reasons I hold that the agreement was not champertous.  I would therefore allow this appeal with costs to the appellant both here and in the court below.

Margot Warner,

Justice of Appeal

I have had the advantage of reading the judgment of Warner J.A. in draft, and I agree with the reasons she has advanced and the order she proposes.

R. Nelson,

Justice of Appeal

I also agree.

I. Archie,

Justice of Appeal
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